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IN thisEdhfon^ t])€ feverat hea^r of the firft^ c^fdally 
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TITHES 



CHAP. L 

Vefimtion of ^itbeSj Parfonagey Vicarage^ Impnh 
priation^ and Appropriation \ and of tbt Origin^ 
Nature and Several Kinds of Tithes. 

TITHES arc the tenth part of the increafe 
yearly arifmg from the profits of lands, 
ftocks upon lands, and the induftry of the 
parifliioners, payable for the maintenance of a pa^ 
rifli prieft, by every perfon, who hath things tithe* 
able, if he cannot (hew a fpecial exemption. They 
are an ecclefiaftical inheritance, collateral to the 
ftate of the land, not iifuing out of it, but diftindt 
from it. IVoo^s Injiit. i6i. zRep.j^^. ii Rep. 

Sir Simon Degge defines tithes to be, a tenth part, 
or Ibme other thing in lieu thereof, of all the in- 
creafe yearly arifing out of the profits of lands and 
ftock, or raifed by the induftry of the parilhioner, 
and properly due to the clergy that have the cure of 
the fouls in the parifli where they did arife. Deg. 
Par. Coun. 214. • 

The word parfon^ in a legal acceptation, is taken Pttfo«*whgi 
for the re£tor of a church parochial, and is denomi- 
nated Perfona Ecclefia^ becaufe he taketh upon bitn 
jche parfonage^ that is, the care of perfonating^ or 
rcprefenting the church ; and therefore he is faid to 
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be feifed Jure Ecclejia (as a hulband is 7«r^ Uxoris.) 
So that in his perion, the church may fue for and 
defend her rights, &c. God. iS^. 

Alfo, when a church is full, it is faid to be Plena 
& Confuha^ of fuch a one farfon thereof, i. ^, full 
arid provided of a proper perlbn or reprefentative, 
or one who may Vicenf fmperfonam Ecclefia gerere ; 
and fuch a one is called ferfona imperfonata^ Parfm 

Parfon im- imporfonee^ or parfon imperfoned, that is, a re&or 

parfonee. ^j. p^ifQ^ jn poffeflbn of a church parochial, whe- 
ther the fame be prefentative or appropriate ^ and 
the tithes and revenues of fuch a church arc coni>- 

parfonagc. Hionly Called />^r/Z?»^|-(?. I Inft. 300. 

Vicar, who. A Vtcav is one who has a fpiritual promotion or 
living under the parfon, ^nd is fo denominated 
quaR vice,agens perfona. And fuch a promotion or 
living is called a vicarage^ which is a part or portion 
of the parfonage allotted to the vicar for his main- 
tenance and fupport. 

This part or portion is in feme places an annual 
fum of money certain ; but in moft places it is a 
part of the tithes in kind, which moft commonly 
is the fmall tithes ; and in fome places he has a part 
,of the great tithes, and alfo of the glebe ; and 

V:car en- fuch z onc IS Called a vicar endowed. 

^wed. ^ Thus he who has the right to, and poffefflen of, 

the lefs part, is called the vicar, and he that has 

the other,* and* greater ' part of the tithes, &c. is 

called the parfon^ who in fome parifhes is a clergy- 

^man, and fometimes the minifter or incumbent of 

the fame church ; but in other places he is a mere 

layman, and cannot fupply the church but by a 

Spiritual vicar 5 and this fo poflefled by a layman, 

impropria- IS Called an impropriation^ and himfelf the impropria- 

<»^»' tor. Keb:9o6. ' ; 

Appropriar But aD Appropriation is when fuch a parfonage 

^^ (or vicarage, or other church preferment^ is in 
tlie hands or pofleflion of fome ecclefiaftical perfon, 
.and his. fucceflbrs, and can be made only to a 
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4f^ poUtick, <)r Corpbiation fpit-kuAK that hMk 
riK:Qeflk)o, .wii^rsby fiicjh.bpdjr becptnee perpetual 
inciimbcyit; of the' b^nejEi^e appropriaced^ and (hall 
for (^Y^r er^oy the tithes 4nd other profits, and the 
cui^, of fouls belonging thereto* C^wtli But the 
Words imfr^riaikn • and ^fprifptiati^n are frequently 
ctofoiind^ in the law books. 

Bi(bop SafJm^j Sildeth father P^»/j and others ^^ K 
have obfcrved. Chat neither tithes nor ecdefiaftical ^ 
bent^esi (which are correlative in their nature) 
Were ever heard 6f for many ages in the chriftian 
churchy $r pretended to be due to.th< chriftiaii 
priefthood ; ian4« ^ tl)it bilhop af^rtnss no men- 
tion i$ made of iUht6 in ;thb grahd Cdjis^ of canons, 
ending in thd year 4^ i ^ ' whi<!h, next to the bibtc^ 
i^ the mod: authentic bQ<>k in thd world \ and that 
it thereby appears^ dwing all that time^ both 
churches and churchmen were mainc^idfd bjr free 
gifts and oblations only. ^Btlow^s Rifnains^ p. 1 69. 
SiUtn oftithS Saw Stt H^aijon'i Cmpkaf IpcHhI- 

AikI Mr. SMen teis fliewn Us, that tithbs wfere 
4K>( introduced here in if^i^nd^tiiXttiy^jSkr^tbfi * 
end of the eighth century,^ i. e. abqut th^ear 78^ 
when ^riih<{s w^ tfcckfii^icai bcoQficejs ^rttC to 
be fettkd; for, as. ii i^id^ tijche^.tinditccWfi^fticul 
bwefices Jbeing rflrfrf«if/w» . the onQiCdUW hoc. txift 
.without the other y for wjifcmver ariy ecdcfifeftttnl 
pcxioxx had any portion of titles gf^ted td him 
iout of cfertain larid^ tiuS .na(|uriUy::aoilftituted the ' 
besif&e \ .the granting ^i the tithes of ilich a 
munor: ei'rparifh.: beings in fa£l, a gnmt of thd 
bdnefibe^ as a ^ant of the benefice did imply 
a grant of the tithes : And thu§ Che relation ber 
4l¥ecn patrons and' incunftbcnts vais analogous to 
Ihat of k>rd and tenant by the feud^ law. Sildtn 
nf rUbes U^ (£c. 

: About the ydar 794 Offa^ king of Mtriia^ (the 
,imft potent! of aU the .Sapcon,]sAt%% of his time in 
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this ifland) made a law, whereby he gave unto the 
church the tithes of all his kingdom, which the 
hiftorians tetl us was done to expiate for the death 
of Etbeliert king of the Eaft Angles ; whom in 
the year preceding he had caufed bafely to be 
inurdered. But that tithes were before paid in 
England by way of offerings, according to the 
indent ufage and decrees pf the church, appears 
from the canons of Egbert^ archbifliop of Tork^ 
about the year 750; and from an epiftle of 5^»/- 
X face^ archbifliop of MentZj which he wrote to Cuib- 
•bert^ archbifliop oi Canterbury ^ about the fame time-, 
and from the feventeenth canon of the generail 
rcouncil. held for the whole kingdom at Cbakbutby 
in the year 787. But this law of Offa was that 
which firfl: gave the church a civil right in them in 
this land, by way of property and inheritance, and 
-enabled the clergy to gather and recover them as 
their legal due, by the coercion of the civil powe^ 
Yet this eftabliftiment of Offa reached no . further 
than to the kingdom of Mercia^ over which Offa 
reigned, until Etbelwulpb^ .about fixty years after, 
^enlarged it for the whole realm of England. Pri- 
Jeaux on Tubes 165, 167. 
Sewai . Tidies, with regard to their feveral kinds or na- 
^^f «urcs, are divided into predial, mixed and perfonal : 
Predial tithes are fuch as «rife merely and imme^ 
•diately from the ground ; as grain of all ibrts, hay; 
-wood, fruits, herbs % for a piece of land or ground, 
i^eing called in Latin fradium^ (whether it be arable, 
meadow, or pafl:ure) the firutt or produce thereof 
Is called predial^ and cxxifequently the tithe payable 
for fuch annual produce is called a predial tithe. 
fVatf. 49. 2 Inft. 6j^g. 

jiUxed tithes are thofe which arife not immedi- 
ately from the ground^ but from things immedi- 
ately nouriflied by the ground, as by means of 
goods depaftured thereupon, or otherwife nouriflied 
with the fruits thereof ^ as colts, calves, lambs, 

chickens. 
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chickens, milk, chccle, eggs. Watf. c. 49. 2 
Inft. 649. 

Perfonal tithes are fuch profits as do ariie by the 
honeft labour and induftry of man, employing 
himielf in fome perfonal work, artifice, or nego* 
tiation, being the tenth part of the clear gain, af- 
ter charges and expences, according to a perfon^s 
cftate, condition, or degree, are dedufted. fTaif^ 
c. 49. 2 Infi. 649. 

No perfonal tithes Ihall be paid but of the clear 
gains of th<^fparty« l^cb. 14 Ja. B. R.perCu-^ 
riamy i Rat. Mr. 656. 

As if the Qwner of a fhip lends it to mariner^ to 
go to an ifland for fiih, upoh a certain quantity of 
fiih to be paid to him upon their return ; no tithes 
upon their return Ihall be paid by the mariners to 
the parfon out of thofe fi(b, which the owner (hall 
have for the hire of his (hip, becaufe this is a per- 
fonal tithe, and for that it is • but of the clear 
gain ; and fo in Devon^ upon the hire of a (hip or 
boat to take pilchards or herrings. Adicb. 1 4 Ja. 
B. R. per Dcderidge, in Goflin and Horden*% cafe, 
I RoL Abr. 656. 

If a man purchafes an houfe for 300 /. and fells 
it again in a (hort time for 500 /. yet no tithe (hall 
be paid of the gain thereof, for this is againft the 
Common law. M. 11 Ja. B. R. between Davies 
and Collin refolved, and a prohibition granted. 
I RoL Ahr. 657. 

^ By flat., 2 fcf 3 Ed. 6. cap. 13. fe£l. 7. Every 
perfon exercifing merchandizes, bargaining and 
felling, cloathing, handicraft, or any other art or 
faculty, being fuch perfons and in fuch places as 
within thefe forty years havd ufed to pay perfonal 
tithes, or of right ought to pay, other than fuch 
as the common day-labourers, (hall yearly at or 
before Ea/ierpzy for his perfonal tithes, the tenth 
part of his clear gains ; his charges and^ expences> 
according to his eftatc or degree, to be dedufted. 
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Se3. 8. In air fudi places whicrc chabdicraftfibcn 
have ufed to pay their tithes within thafe forty 
years, the fame cuftom fhall cantimie. 

&i?. 9, If any perfon refufe to pay his perfonal 
tithes, it Ihall he lawful ta thear^jnary of the dio- 
cefe where the party is dwelling, to call tho party 
before hiofi and examine him, by all lawful means. 
Other than by the party'^ 04th> concerning the pay- 
ment of the perfonal tithes. 

A parfon libelled in the fpiritual court a^^inft an 
iimkeeper for tithes af the 'profits^ af bis kitchen^ 
JiableSj and wine cellar^ and alleged in his libel, 
that? he made great gain in felling his beer which 
he bought £cxr 500/. and fuJd it for loooh that 
negoiiands and trafficanda he gained in the whole 
3000/, and better ; che court granted a prohibitiotif 
zBulJi. 141. Micb. iijac. Dolfyv.Davis. 

The defendant had libelled in the fpiritual coure 
fm the tithe of a corn-mill as a predial tithfe. The 
plaintiff fet forth in his anfwer, that he conceived 
the tithe of a corn-mkl to be a perfonal tithe ; an4 
therefore prayed to he allowed all his neceffary 
charges in attending the mill before the tithe (hall be 
paid. The judge over-ruled this plea, and decreed 
that the plaintiff (hould pay thefe tithes without any 
foch deduftion. Upon which Mr. Dennifon moved 
for a prohibition, and cited the cafe of Cbamkerlain^ 
V, Clifton^ determined in the houfe of lords the 
toth of June 1706, wherein it was refolved, that 
the tithe, of a corn-mill was perfonal tithe; ac- 
cordingly a rule was made to Ihew caufe. 2 Bavr 
nard. Rep. i»B. R. 336. A£cb. 7 G^. a. IX^nal^ 
V. Lewi&er. 

It was decreed in the houfe qf Peers, on appeal 
from the court of Exchequer^ that the tithes of 
a mill are perfonal tithes, againd: ftveral feeming 
authorities or doubts in thp boo^s ^ and that m 
CQnfcqucnce of their being perfonal tithes, not 
the tenth toll or tQnch difh of the corn ground 

belongs 



belongs to the parfon, but the tenth part of the clear 
frefits^ after the charges of crcftmg thcmilL 
and the other charges of fervants, norfes, and 
other expenccs deducted, jibr. Equity Cafes 366. 
Newt V. Chamberlain^ S. C. cited 2 fVilliamfs 
Rep. 463. as determined in the houfe of lords 
upon an appeal from a decree of the court of £x- 
chejueTj where the bill was. brought for the tithes 
of a malt-mili in Tiverton in Devon/hire, and where 
the lords determined, with the affiftance of eight 
judges, (whereof Holt Ch. J. was one) that mills 
were tithable, but that the fame was a perfonal 
tithe, and fo ought to be paid out of the clear 
gain, after all manner of charges and expences de- 
dufted. And upon the authority of this cafe, the 
matter of the Rolls decreed, Trinriy 28. in cafe of 
Carleton v. Brightwelly the mill in queftion there 
CO pay tithes, , but they fhould be only paid as a 
perfonal tithe, * 2 Will. Rep, 463. 

The above cafe of Newte and Chamberlain \% 
more fully reported in 8 Vin. Abr. 39, 40. thus: 

Mr. Newte being reftor of the portions of Pitt 
and Tidcomb^ of the rcftory and parifh church of 
Tiverton in Com^ Devon^ and an horfe-mill for the 
grinding of malt, being eredled within the faid por- 
tions by the corporation of the faid borough, who* 
in 1699 had leafed the fame to the appellants for 
three years at 30 1 per Annum. Newte preferred 
his bill in the Exchequer^ Mich. 3 Ann. and on 
20th February 1 705, the caufe was heard and de- 
bated, and the court took time to deliver their 
opinions until the next term after, and on 2 2d 
AprU ijo6y the court of E>!chequer were unani- 
moufly of opinion, that tithes were due for this 
new erefted mill, and that fuch tithe was the 
tenth toll difh, and decreed the appellants to ac- 
count with the rcfpondent accordingly, viz. from 
the 8th of May 1699, to the Sth or May lyot^ 
and alfo to pay cofts -, from which decree the de- 
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fbidants m the Exchequer appealed to the houfe of 
losds. I . Becaule the tithe of a horfe-mili was a 
perfonal tithe, for there was no natural increafc 
from it» but only a profit arifing from the invcnr 
tion of a machine and the labour of a man and 
horfe, and if it were perfonal the fame could only 
be for the tenth of the neat profit, dedufting all 
charges. 2. If a perfonal tithe was due for fuch 
mill, it was only due where perfonal tithes have 
been by cuftom paid for 40 years before the fta-r 
tute of Ed. 6. 3. Though appellants only took . 
2d. per bufhel for grinding, and the refpondent 
did not prove any cuftom, nor the value of the 
tenth toll-difti, nor any other toll to be taken by 
the appellants. 4, That the tenth toll-diJh would 
be ^ more fometimes than the whole proprietors 
gains, confidering the expence of erefting and 
maintaining this mill. 5. That the corn will pay 
tithe twice, for that moft of the corn that was fo 
ground was grown within the fame parifti, and fo 
the tenth paid to the refpondent in the field j and 
if any was ground that grew elfewhere, the fame 
did in like manner pay the tenth to the incumbent 
where it grew. 6. This decree will introduce a.* 
new fort of tithe, and will afFcft a great many peo- 
ple in London J where there are many fuch mills, and 
fome thoufands of them are in other parts of the 
kingdom ; and if this decree be affirmed, they mud 
all pay tithes. On the refpondent's part it was infift- 
cd ; I . That tithes Were due both by the canon 
and ftatute law for new erefted mills-, that tithes 
were by the canons due for all mills, and by JrJic. 
Cler. Chap. 5. for new erefted mills, which expref- 
ly provides, that no prohibition (hall lie in fuch a 
cafe. 2. That there had been from time to time 
feveral refolutions and decrees for tithes of mills. 
3. That the reft of the mills within the refpon- 
dent's portions had all along paid, and did ftill pay 
fithes for the fame, and every Modus for a miU 
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proves tithes to be due, if they were not difch&rged 
by fuch Modus, 4. That it was a predial time, 
and the tenth toU-difb payable for the fame; and 
fo was both the canon and cuftom and ufage of 
this kingdom. 5. That this was not a double 
tithe, for it was paid by different perfons, and for 
different purpofes, viz. in the firft cafe by the 
owner of the corn ; and in the fecond cafe by the 
owner of the mill. This cafe was heard at the bar 
of the houfe of lords, Mmday 20 January 1706-7. 
and upon fome debate in the houfe, the confidera* 
tion if tithes predial, mixt, or perfonal, were due 
for fuch a mUl, and if any due, in what manner 
payable, was reiferred to the judges, who after ie« 
veral adjournments attended in the houfe on the 
1 7th day of February following, and all the judges 
of the King^s Bench and Common Pleas (except juC- 
tioc Powell) were of opinion unanimouQy, that 
the tithes due for a new erefted male mill, was a 
perfonal tithe only ; and Ch. J. Holtj and Ch. J. 
Trevor held, that there was no tithe due at all for 
fuch mill, becaufe a perfonal tithe was due only 
where it had been paid within 40 years before, ac- 
cording to the ftatute of 2 fc? 3 Ed. 6. cap. 13. 
fell. 7. upon which the lords revcrfed the decree 
of the Exchequer J but ordered that Mr. Newte Ihould 
be paid the tenth part of the profits, ^c. deduc- 
ing all charges and expences, as reparations, (Sc. 
and that the appellants (hould account with him in 
the court of Exchequer for thefe profits, &f r. Mm- 
day 1 7th day of February 1 706. it is ordered and 
adjudged by the lords Spiritual and temporal in 
parliament affembled, that the decree of the court 
of Exchequer complained of in the petition of Roger ^ 
Chamberlain and Francis Plympton^ (hall be and is 
hereby reverfed -, and the plaintiff in the court be- 
low, John Newte (the now refpondent) do recover 
his tithes of the laid mill in the nature of a per- 
gonal tithe only •, that is to lay, the tenth part of 
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the clear profits arifing from corn ground in th6 
iaid mill, over and above all incident charges; and 
to that end an account is to be taken of the pro- 
fits of the faid mill, and charges for the time paft, 
within the time of the demand of the plaintiff Jobn 
Newt^s bill in the Exchequer^ and fince, and the 
&ki tithes do fo continue to be paid for the future. 
And it is hereby Ordered, that the faid court of 
Exibequer do caiife the faid account to be taken, 
and what (hall be found due thereon paid accor- 
dingly. MS. Rep. AScb. Vac. 5 Ann. Chamberlam 
fcf 4/' V. Newte. 

Tithe for malt-mills is only perfonal 5 for it is 
not natural increafe, being only profit arifing from 
the invention of a machine, and the labour of man 
and horfe, and perfonal can only be for the tithes 
of the neat profv, dcdufting all charges. MS, 
7j*. January 20, 1706. Chamberlain v. Plymptm. 
Oimaiia Tithes, with regard to value, are divided into 
^ great and fmall : great tithes \ as corn, hay and 
wood. Degge^ part 2. e. i. Small tithes; as the 
predial tithes of other kinds, together with thofe 
which are called mixt and perfonal Gihf. Cod. 

66s. 

But it is faid that this divifion maybe altered, 
(1) By cuftom, which will make wood a fmall tithe 
under the general words of MinuU Decima in the 
indowment of the vicar. (2) By quantity which 
will turn a fmall tithe into great, if the parifli is 
generally fown with it. ( j) By change of place, 
which makes the fame things, as hops in gardens 
fmall tithes, in fields, great tithes. But this feems 
to be contradifted in the cafe of fFhartbn and Lifie^ 
JE. 5 fF. where the tithe of flax, though fown in 
great fields, was adjudged to the vicar as a fmall 
mhe. Holt Chief Juftice, (who was of another opi- 
nion) being abfent. 4 Mod. 184. Giif. 1663. 

And Dr. Watfin is of opinion, that the quantity 
ef land within any parifli fowed with any thing, 

cannot 



cannot make the tithe of another nature ; and that 
what is called fmall tithes feemeth to be in refpeft 
of the thing itfelf, and not from the fmall quan- 
tity of land fowed therewith, whereby the tithes 
ch^of are but fmall and of little value ^ for if 
that were to be the rule to determine what fhall be 
faid to be fmall tithes, then corn and hay in ibme 
places might be accounted fmall tithes. Watf. c. 39. 
And according to this latter opinion the law is now 
fettled ; namely, that the tithes are to be denomi- 
nated great or fmall tithes, according to the nature 
and quality thereof, and not according to the 
quantity. 

It is faid by lord Coke^ and many others, that 
before the council of Laieran in the year 1 1 80, ^ 
xnan might have given his tithes to what church or 
Qionaftery he pleafed. But this Dr. Prideaux d6th 
utterly deny tor two reaibns. i. Becaufe of the 
abfurdity d the thing ; for all the laws which had 
been made for tithes, would have fignified nothing, 
if no one had been certainly invefted in a right to 
them ; ^ for in fuch cafe, no one could claim them, 
and in cafe of non-payment no one could make 
procefs in law for them ; and confequendy, no one 
having a fpecial right to demand them, it muft 
have followed in prad^ice, that what was thus paid 
to everv fpiritual perfon would in fadt and reality 
be paid to none at all. 2. Becaufe, before the faid 
council, there. were in this land many appropria- 
tions^ whereby the tithes of whole pariflies were 
afligned to convents or other fpiritual corporations; 
all which would have fignified nothing if the pa- 
rifhioners had been at liberty to pay their tithes 
to what fpiritual perfon they (hould think fit. PriJ^ 
303. But be that as it will, it is certain that now 
tithes of common right do belong to that church 
within the precin6ts of whofe parilh they arife. 
One parfon, however, may prefcribe to have tithes 
within the parifli of another *, and this is what is ' 
2 called 
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'2b!!r ^ ^^Hcd a portion of tithes. One reafon of which 
might be, the lord of a manor's having his eftate 
extending into what is now apportioned into di- 
ftin<9: parifhcs; for there were tithes before the 
prefcnt . diftribution of parilhes took place. But 
whatever original thefe portions might have, they 
are in law fo diftindt from the reftory, that if one 
who hath them, do purchafc the reftory, the pof- 
cion is not extind, but remaineth grantable. But 
as to the cognizance thereof^ the cafe being be- 
tween parfon and parfon, and concerning a fpiri- 
tual matter, that belongs, like the cognizance of 
other tithes, to the ecciefiaftical court. Gilf. Cod. 
663. 
PortUmof Bill by the reftor of Bcnchurcb in the IJle of 
Sftinct frLm Wight^ in the county of Southampton^ for the great 
titbei an- ^nd fmall tithes of a farm, qalled Luecomh Fnrm^ 
itctory. * in the defendant's poffeflion. The defendant in- 
fills that Lovecomb alias Luecomb Farmy formerly 
belonged to the abbey of Guarrer^ and the abbot 
of ^arrer was fcifed in fee of the manor and f^m 
of,' 6fr. and all the tithes renewing thereoi^i as of 
a portion of tithes in grofs ; that this abby, by fur- 
render, and by the ftat, 27 //. 8. came to the 
crown 5 and after King Henrfs demife, the fame 
defcended to King Edward the fixth,' who in the 
Icvcnth year of his reign, by his letters patent 
granted Manerium de Lovecomb ac grangiam^ Qc. ac 
omnes & omnimodas decimas^ (^c. in diSo manerio de 
Lovecomb J (^c. parcel^ reventionum di£la Abbatia de 
^uarrer dudum exijien\ to Cotton and others, and 
fo derives the tide down to Knight^ to whom the 
defendant was I^effce for twenty-one years. And in 
his anfwer he let forth the claufe in the ftat. 27 
Henry 8. that all perfons, ^c. who ftiould have, 
by any letters patents, any lands, 6?r. tithes, .£^r. 
belonging to any monaftery, ISc. diflblved by that 
(tatute, (hould hold the fame, in like form, man- 
ner, and condition, as the abbots, ^c, held the 

fame> 



LatDd concernfng HCitM^ ^% 

lame, and might have held the fame, if the faid 
abbies had not been fupprefled. This caufe was 
heard February ii, 1724. and the defendant can- 
ned his proof down from the year 1289. u) ^ i^* 
gular method, to the hands of the defendant's lef^ 
for, the Knights. But Nota \ all the written evi- 
dence produced mentioned the tithe only, " Omnes 
vel ommmodas decimaSy &r." but in none of the in- 
ftruments was mention made of a portion of tithes^ 
upon which the plaintiff founded his obje&ion, 
that no title appeared in the defendant ; portto de- 
dmarum being a thing diftinfl from tithes in the 
general acceptation. But the proof being ifo clear, 
per totam curiam^ the plaintiff's bill was difmiffed, 
and the party had a decree on his crofs bill to en- 
joy his tithes purfuant to his grants, (^c. Bunh. 
189. 

Tithes extraparochial, or within the compafs of Tithei ■• 
no certain parifh, belong to the crown. By the djiji^Ja^^ 
canon law they were to be difpofed of at the diC- 
cretion of the bifliop ; but by the law of England^ 
all extraparochial tithes, as in feveral forefts, do 
belong to the king, and may be granted to whorn 
he will. And accordingly they have been actually 
adjudged to him, not only by feveral refolutions 
of law ; but aUb in parliament, in the cafe of the 
prior and bifhop 01 Carlijk in the eighteenth of 
Edward the Firft, concerning tithes in Inglewood 
foreft, to wit, that the king in his foreft aforefaid 
may build towns, affart lands, (or make them fit 
for tillage,) and confer thofe churches, with the 
tithes thereof, at his pleafure, upon whomfoever 
ite pleafeth;. becaufe that the fame foreft is nor 
within the limits of any parifh. i Roll Abr. €57. 
2 Inft. 647. 

By ftat. 2 Ed. 6. cap. 13. / 3. Every pcrfon 
which fhall have any beafh or catde tithable, de- 
pafturin^ on any wafte or common ground, whereof 
|he panfh is not certainly known, fhall pay their 

tithes 
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tithes for the increafe of the fakl cattle to the 
parfon, owner, or their farmers, of the parifli or 
place where the owner of the faid cattle inhabiteth. 
Se£i. 4. No perfon (hall be fued or compelled to 
pay tithes for any lands, which by the laws of this 
realm, or by any privilege or prefumption, are not 
chargeable with Uich tithes, or that be difcharged 
by any compolicion real. 

Libel by a vicar for tithes of young cattle, and 
furmifed, that the defendant was feifed of lands 
in MiddlefeXy of which parifh he was vicar^ and 
that the defendant had common in a great w^t 
tailed Sedgmore Common^ as belongeth to the lands 
in MiddlefeXj and put his cattle into the {aid com* 
mon; the defendant fuggefted for a prohiiMtion^ 
that the land where his catde went was not with- 
in the pariih in JMBddlefex ; but no prohibition was 
f ranted, becaufe of the claufe in the ilatute 2 Ed. 
• cap. 13. that tithes of the cattle feeding in* a 
wafte. or common where the pariih is not certainly 
known, fhall be paid to the parfon of the pt^*ilh 
where the owner of the cattle lives. Mod* 2i6« 
pL 3. 3W». 28 Car. 2. C. B. Antm^ 

Bill brought by the redkor of 5. for tithes of 
ieafts fed upon a common % defendant, by anfwer^ 
infills, that the common extends into fever al pari/hee^ 
and that the cuftom was that every farmer fhould 
pay tithes to the reftor where he lived, and that 
he lived in another pariih, and he paid the tithes 
to that redtor \ but there being proof that the cfStle 
was driven upon tbdt part of the common that tiii 
in S. there was a decree for the reftor of S. but 
reverfed becaufe the cuilom was good,: there being 
no indc^ures. 9 Vin. Abr. 43. 
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* * 

Otif of what ibings tithes JbaU be paid ; what lands 
art fidje& to tithes > and what lands are dif charged 
from tithes J with a catalogue of the monafieries dif- 
folfoed by ftat. 31 Hen. 8. of the yearly value of 
200 1, and upwards ; what order they were of^ and 
the times of their refpeSlive foundations. 

OF common right'tithes are to be paid for fuch Thiiv 
things only as do yield a yearly increafe by J^i*^ 
the aft of God. 11 Co. 16. 1 RoL Abr. 636. 

Yet this rule admits of fome exceptions ; as for 
inftance. Tithe is due of faffron though gathered 
but once in three years ; and concerning Sylva 
Cadua^ ' or i¥ood of twenty years growth, there is 
to entry in the Regifter, that confultations Ihall be 
granted thereof, notwithftanding that it is not re- 
newed every year. G\hf, 66g. 

Generally of things iricreafing yearly, tithes flball 
fee paid only once in the year. Gibf. 669. 

But this rule alfo is not univerfally true ; and it 
is evidently againft the ruk of the canon law; 
ivhich requireth that if feeds be fown iqx)n the 
feme ground, and renew oftner than once in the 
year, the tithes thereof fliall be p^id fo often as 
they do renew. Gibf. 633. And even the books 
of the Common law hold, that de Jure tithes are 
due of the aftermath, if not exempted by pre^ 
icription. I RoL Abr. 640. ' Though lord Coke 
lays, it was adjudged 8 Jac. i. in Ata^^'s cafe, 
that tithes fhall not be paid both of the hay, and 
the after-pafture; See Chap. a^. 

By the Common law of England^ there is no tithe Things >ae 
due for. things that are fera natura^ and therefore "*'*^^* 
•it hath been refoived, that no^tithe fhall be paid for 
£fh taken out of the fea, or out .of a river, 

unlefs 
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unlefs by cuftom, as in fFales^ Ireland^ Tarmoutb^ 
and other places ; neither, for the fame reafon, is 
any tithe due of deer, conies or the like ; but if 
the tithe thereof be due by cuftom, it muft be 
paid. Gihf. Cod. 66^. Degge^ p. 2. c. 8* z 
Inft. 651. 

c^arries, Qf common right, no tithes are to be paid of 

^^' quarries of ftone or (late, for that they are parcel 
of the freehold, and the parfon hath tithes of the 
grafs or corn which grew upon the furface of the 
land in which the quarry is ; fo alfo, not for coal^ 
turf, flag, tin, lead, brick, tile, earthen pots» 
lime, marie, chalk, and fuch like ; becaufe they 
are not the increafe, but of the ifubftance of the 
earth ; and the like hath been refolved of houfes, 
(confidered feparately from the foil) as having no 
annual increafe ; but by particular cuftom tithes of 
any of thefe may be payable. 2 • Inft. 65 1 . Gibf. 
Cod. 669. Mo. 908. Cro. Eliz. 277. 

Foreii land. As lands which are in no parifti pay tithes to 
the king i fo lands lying within the precinfts of a 
foreft. (though alfo in a parifti) if they be in the 
hands of the kmg, do pay no tithes ; and this pri- 
vilege extends to the king's leflce, but not to his 
feoffee \ but if the foreft be difafforefted, and be 
within any parifti, then they ought to pay tithes 
in the hands of the king's leflce. Bob. 163, 177. 
Gibf. Cod. 680. 

park. It hath been,queftioned, where a park hath paid 

a Modusy and is difparked, whether the Modus 
ftiall continue, or be difcharged^ and tithes paid 
in kind ; and all the books are clear, that if the 
Modus was a certain confideration in money for 
all the tithes of fuch a park, fuch Modus ftiall 
hold, notwithftanding it be difparked *, but if the 
A^dus was, for the deer and herbage of fuch a 
park, the Adiodus is gone^ upon difparking. Gibf^ 
684. ff^alf. c. 47* 

In 
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la like oiaiincrr if die Mmlus luth been» to pay 
a buck and a doe for the titbes of fuch' a pari^ 
and the. park isdi%arked» the A6^ ihaUeontinuey 
ami the owner may j^e a buck and a doe out of 
another park ; but if it waSt to pay the Ihoulder 
of eirery deer, or expreOy a buck or a doe out of 
she iame park, die Mpdus is gone. Cilf 684^ 
Watf. €. 47*- 

fiut where the Modus was, part b money, and 
part in venifon out of the park, (namely, two 
fliillings, and the fhoulder of every deer,) the court 
was divided, two being of c^nion, that the two 
fliillii^ continued, and that the fpiritual court 
ifaoukl afiign" an equitable recompence for the 
ihoulders, accoidiiig to the number that had been 
ufually paid *, and jthe other two, that the money 
and venifon malting one intire Modus^ the one be* 
iisg gone, the whok was diflblved. Gibf. 6%/^ 
fFaif. c. Ji-j. 

It was held, that the king is not, by virtue of ^"^'^ 
his prerogative, difcharged of tithes tor ancient *^ 
demdhes of die crown, but that as perfona mxta 
he is capable* of a difcharge di non decimando by 
prefcription, as well as a bi(hop. But if the king 
alien any of the lands for which he is fo difchatged 
of tithes, his pacenree- fhall pay tithes ; and not 
only io^ but the prelcription is deilroyed for ever, 
although the fame lands ibould afterwards come 
into the king*s hands again, by efcheat or other-^ 
wifer Hardr. ^15. JS^b. 14. Car. z. 

By the ftatute of z ^ 3 Md. 6. c. 13. feff. 5. Ban«ii!an4« 
All fuch barren heath or w^e ground, other than 
foch as be difcharged from the payment of tithes 
by a^ of pariiamenc, which befcu'e this time have 
laiiv^ barren, ai^ paid no tithes by reafon of the 
fame barrennefs, . and now be or hereafter (hall be 
improved and converted bto arable ground or 
meadow, ihall, after the end and term of feveq 
years next after fuch improvement fully ended and 

C determined. 
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determined, pay tithe for the <:ora and «hay grow- 
ing upon the fame. 

Se&. 6i Provided, that if any fuch barren waftip^ 
or heath ground, hath before this time been charged 
with the payment of any tithes, and the iame be 
hereafter improved or converted iifto arable ground 
or meadow ^ the owner thereof (hall, during the 
fevcn years next after the faid improvement, pay 
fuch kind of tithe as was paid for the fame before 
the faid improvement. 

Seff. 5. ^fter /even years] Here are no ixprefs 
words of difcharge of the tithes during the icvtn 
years, but by the reafo^able conllru&ion it impUed^ 
iy amounts to a difcharge during the feven years, 
and the feven years are to be accounted next after 
the improvement, 2 Inft. 6gG. 
• Barren.] Although it doth yield fome fruit, and 
do pay tithes, for wool and lamb, or the like, yet 
if it be barren land, as to agriculture or tillage, 
which this daufe meant to advance, it is within 
this aft. 2 Inji. 6g6. . 

But yet if the ground be not apt for tillage, yet 
if it be not of its own nature barren, it is • not 
within this aft; as if a wood be ftubbed and grub< 
bed, and made fit for the plough, and imployed 
thereunto •, yet it fhall pay tithes prefently ; for 
woody ground is fertile and not barren. 2 InJi. 
6^6. Bunb. 1 59. 

In the cafe of Stockwell and ^erry^ July 14, 1 748. 
it was held by lord Hardwicke^ that fuch land only 
is within ' this claufe, as, above the neceffary ex- 
pence of incloling and clearing, requires alfo ex- 
pence in manuring before it can be made proper 
for agriculture; and he decrced-rithe to be paid on 
its being proved, that the land bore better, corn 
than the* arable land in the pariih, without any ex- 
traordinary expence of manure, a B. Ecd L. 

Only 
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Only.fuch land is . kiteiided ^«nr^. l^ttid, wh)ch 
before the ploughing produced ao^ profit, to the 

owao*. Pirim. Rip^ris 2iS' f/* 4i6. A^^« 169$,. 
i/y Sca^c. Mmf. Bendl. 8. ^. 12 ^, 2 £iS^%. S. P. 
lays, that it b fo underftood 1^ the opinion and 
jvKlgment of the Common law. — ^S. C- ckedD^ 1 70W 
b. Marg. pi* 5* \ 

By wafte-gr^tmJy is underftood fuc;K ground 4m 
no man daims for his own,- or 710 man cap tell [to 
whom it certainly appertains, and ties iininclofe4 * 
and unbounded with hedge or ditch ; but ground 
that lies indofed, and hedged and ditched in, Jo 
that the land is known, is not wafte ^x>)indv Bet^. 
80. pL 122. 2 EUz. Amm. — S. C« dted 2). 170. . 
h. Marg. pi. s^ ^- 

By beuib ground is intended, ' fuoh: gro^ind as is 
dilperfed and lies in common. BendL .80. pi. is^a. 
2 EUz. Anim. — S« C. dted D. i70.>^ Ma^. 

A fuit was in the ecclefiaftical court f$r tithes 
qJ wheat and rye on Jixtj acres of latid. The de^ 
fendant moved for a prohibition,- fug^eftingt that 
the lands . were barren heath and walte grounds. 
It was found iy verdiR that it was barren^ but that 
of thirty acres of it tithe of wool and lambs had beem 
paid. And becaule by another, proviib in the fta* 

' tute, viz. that fuch tithes as were paid before, 
(bould be paid within feven years after the im- 
provement, i^c. and not any tithes of another na- 
ture, and becaufe the libel was not for other tithes 
than for wheat and rye, the party eould not have 
confultation^ but they told him that-^^ might eom^ 
mence a new fuit in the ecclefiaftical court for tithes of 
wool and lamb in the thirty acres not improved... D. 
170. b. pL 5. 171. a. pi. 6. Mich. I & 2 Eliz. 

. Pells V. Sanderfon. 
. If land be full of thorns and bufhesj from time 
whereof, ^c. and it is grubbed up and made 

' meadow or arable land, tithes ih^U be prefently 
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pfeid theftof^ notwithftaridkig^the 2 &^ 3^. 4^ 13. 
fdr thofe 1m4s were not n^titratty hdffai^ bat be^ 
came io by negligence i8r til hufbandry, ^and the 
flakute intends only batren knd tnade good by in^ 
dirfhy. Cm E. 475. j^ 3. 7>iHi ^8 i/tt. A ^. 
in cafe 6f Skdrm^f^f Vi flittiMid. 

FepMty land drained is not exempted by the a£b. 
Jfefr. 43a.' ^7/603. 

- Laiid which has ^omn is not whhin the ftatiite 
of 2 Ed. 6. for it is nol barren lahd^ ai^ thei'efore 
if converted into arable Ih^li pkf titkfe ; per C^kt 

Gh. Juft. Ri>tt^ R^^ 39' ^?*- «2 7*?* -ff- ^• 
• If a man^ at a great expence^ gaini lemd from 
thiftas wbkb was marflf ^ndfand^ land, nni covered 
with fait water^ and afterwards converts it iiUo arabk- 
liuid, he fiiatt pi&y tithes pi'efentiy^ becaii^ this land 
is not barren of its own nature, but only by acci- 
dent, by f^afon of the fand ^nd falt-water over* 
flowing it; agreed per Cur. clearly. 3 Btdfl. 1^6. 
Pafcb. 14 Jae. f^n v- Suclt. 

If (heep were kept on barttn land, or if it 
yieWed any profit which yieldeth tithes, this tithe 
ought to b^ paid within the feven years ; per Ri'^ 
cbardfbH Ch. J. Ut. Rep. 311. Mich. ^Car. C. B* 
Flower V. Vaugban. 

In an a6bion on the ftatute 1 Ed. 6. the cafe was. 
Art inclofure was part of the wafte,and it was turned 
into ft pafture, and held, that though it was of 
ftnall val,ue, viz. 2 s. per Ann. and nevcrlbwn or 
turned into meadow, yet it Aall pay tithes, and 
the very inclofure is an improvement^ and it is no 
wafte ground Within the ftatute to be freed from 
Htpes for a time, ISc. Ciayt. ilj. pi. 226. March 

1647. -^^*' 

Barren lands to be exerhpted from tithes within 
the meaning of 2 Ed. 6. niuil be fuch land as is 
Barren fuapte natura\ arid dn fuggeftion for a pro- 
bibkion to a fuit for titlies of fuch land, it mu(f 
' 2 - te 



htfiS^id ^h^ b9tTt» fiu9*e noH^i fer Pcmdl 
ProhitlidiMi for AiiHg fcur tiiliea if/ harrm Jamls 

nmiy imlfi^t^ vm .4ralod ; ficft, bocWc the 

fMntiff dpi ms fygge^ tbat tt^y war fmpte ttftuxa 
J$aiUif % fyion^yj bcC9^ there tva^ waffidamt 
that this was phaded in tke ^rifual t:mrL 6 Mod. 

J?f Mich- 2 Aiiai::B. R- Anon*. ; 

I4 tb& cikfe of Lmktr$ imd Gumming^ Miciu j 72^. 
on II biU for tithes in tho p^rUh <4Warim ia the 
cgyiity pf Lamt^er^ it ^w decceod, chat in ea- 
«ll^KK>fi §£ M fdbtte fj^m. tithes fttU cadbendtb a 

.MflM9Q0 OfftUCttflMt CD fuch eft^tt* £lfll^.« r^lf.i 
But in the cafe of a Modus^ or cufhnDary paf- 
41)^^ in iieu of titheat itf lcemeth» tha( wfae» (torn* 
iiiQns ate divided, indofed, - ind. impsoFod; the 
M^^ c^in only ewmd to.fucb ftth^* n the tout- 
«Kin ykided. befii^ its imprc^vcoiioc amj^ dmOon 
iot» feverglties; laa lo^ ihe agiQlDaeAC of csotk, 
y/Qol jifld lamb» or ftdi likie^ «nd not to (;fie tithes 
af corn*, haj or D(bh^ tithes nccruiog ^ nfw, af- 
t^r che 4n]iprovemenc. But where there 19 a Modus 
JifiiU^uof %\\ the tithes £)(f foch an eftate, it feeeiecji 
that fuch Modus (hall cover the common appurtc- 
jum^i to fuch eftate tiv^bdi diridtd into feveralties -- ^ » -> ^ 
4ad inciofed: la in thq xaib of Sfockzpeil %nd Teny^ 
3My J4t J74i- it was held b^ lord iiardwick§^ 
where a Modus of 13/. was paid for Grange fipim^ 
to whtcb tkirre was cQovnon appoiIteMRt, a parcel 
€^ which common w^ 0Ut)t&d ka the faid farih 
under an aift of paiiiAitiefit ^ uioli>fiiig the faiQ 
commoRf iJu^ ttie Af«^f e^eicnded tor&di' aiiw 
|nck)fi*d land. > 2 ^. £i:i( Z«* 36 SU „ . ) 

In a prohibiiioa fcetyireen' Siari/fM. Md Fkit- uutk. 
^mod^ H. sSMz. for tithes th OmniU in the coun- 
ty of Lancojfier J it wms isefajyed^ Thftt jf nria^ pmi- 
4ow or t>ther land^ for not cleaofing of she .trencbqs 
^>r fewcrs, or by ibudden accident^ or iossndatioaof 
waiei^^ be furrounded > or by il| b<iA)andry wjmr 
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Stable negligences any land* become over run with 
bufhes^ furze, whins, and briars ; yet are not they 
tx any of them faid to ber barren land within this 
lihtute, becaufe of their own nature they are fruit- 
ful ; and the parfon (hall not by this ad be barred 
of his tithe, by the ill hulbandry or negligence of 
the owner or pofleffor.. 2 hft. 6$6. 

Note, that though in the ftat, 2 £^ 3 Ed. 6. c. 13. 
.JiS: 6w there" are no exprefs words or <ilfchargc of 
:thc tithes during the feven years ; yet by reaibhable 
-conftruftion it doth invpliedly amount* to a diC- 
.charge during the feven years: and the feven years 
.are; to be- 4iccounted next after the improvement. 

The trial,^ whether landi are barren or not withift 
Ac ftatute,; mufl: be in the temporal, and not in 
the fpiritud court; and therefore in a (bit for tithes 
'in the fpiritual courts if the defendant plead that 
it is barren land, and that plea be refufed, or iSRjt 
taken upon it, there a prohibition (hall be granted; 
but a prohibition (hall not be granted upon a fug- 
gefl;lon only that it is barren land; before it be 
pleaded in the fpiritual court. Degge p. 2. r. 19. 

okbt land. Glebe is u portion of land, meadow of pallure^ 
belonging to, or parcel of, the parfonage or vi- 
. carage, over and above the tithes. GadoL Rep. . 
409* •• .. \ I 

. As long as the yicar occupies the glebe land in 
his own hands, iie (hall pay no tithes. But if he 
leafes it to i another, the hffec (hall pay tithes to 
the parfon^ that is impropriate. Bravn. 69. 

Glebe lands, if in the hands of the parfon, (hall 
not pay tith^ to the vicar, though indowed gene* 
rally of the tithes of all lands within the pari(h ; 
nor, being in the hands, of the vicar, (hall they 
^ay tithe to the parfon t and this is according to 
the known ^ maxim of the canon law, that the 
church (hall not pay tithes to the church. Rut if 
t. . I the 






latDis concernfttQr €ftte0* 23 

ttie Ticar befpeciaOjr indowed of the fmall tithes t>f 
the glebe lands of the parfonage ; then he (hall 
have them, though they are in the hands of the 
appropiiaton Gibf. 66 1. Deg. p. 2. r. 2. 

If a paribn leaie his glebe lands, and do not 
alfo graoc the tithes thereof, the tenant (hall pay 
the tithes thereof to the parfon. Deg. p. 2. c. 2. "^ 
I RoJL Mr. 655.. 

Aofi'if a i:arfoo lets his redory, referring the 
^be.lands, heibdl pay the tithes thereof to his 
kice./ Gfiy: 66i- 

I^va^parfon lb«r hi^ g^ebe, and^ieth before the 
feverahce, and afterwands his fucceflbr is induced, 
and his executor or vendee fevereth the corn ; the 
fucceiTor ihall have the tithe thereof; for although 
the executor ireprefent the perfon of the teflator, 
yet he cannot; rcprefenc him as parfon, inafmuch 
asi andther • h xndoCked. i RcU. Abr. 655. 

Othecwife, if the parfoi) dieth after fcvcrance 
firom the ground^ and before* the com is carried 
off ; in this eaic, the fucceflbr (hall have no tithei 
becaufir^ lihptigh -it was not fet out, yet a right to 
it was veffced ih the dcceafrd parfon by the fever- 
ance 'jBrmn the ground. The fame is true in cafe 
of deprivatian^ (m* refignation, after glebe fown: 
the fudodibk' fliaU haive the tithe, if the corn wi^ 
not fevered.: at 'thetitne of his corning in ; othcr- 
wiTe, if fevered. Gihf^6%. 

All sabots and priors, and other chief monies Abhey Una. 
originally paid tithes as well as other men, until 
Pope Pafihid the iecond exempted generally all the 
religums ^ f rom paying tithes of lands in their own 
haods ;iand this contmued as a general difchargi?, 
till the dme of King Henry the fecond, ^ when Pope 
Hkdriaf^tkit fourth reftrained this exemption to the 
then religious orders only of Gfiercians, Templars^ 
mxd Bd/pitalers% unto which Pope Innocent the third 
added a.' .fourth, to wit, the Pramonjlrate^fes^ and 
thjs made up the f^ur orders, which are common- 

C 4 ly 



a4^ LatDSl concemins ^it^tiS. 

ly calted die PrivU^iJ Oritrs \ ftir diat xSdtf cUimcil 
a privilege to be dSchargrd 4f tithes by die pope's 
eftabliihment. Sc^Giif.Gad* 671. ., . 

Then came the general council' of LattrMy in 
the year 1215. and further reftratncrd the laid ex- 
emption from tithes <^ lan^ in their own occupai* 
tlon, to thoie land^ ^hieh they; were in poKTeifioii 
of before that council But xSat CifterdMSj in 
proct^fs of tunei ^ proture' bulls to cxsn^pi: alfo 
their lands which Wf re kU)ea ito fajrm % for the io^ 
{training of which pradlice, the ftanilft of lint 
2 H. 4. f. 4. wa& made,, by ^#hich it Jirat enafted. 
That as well diey of the &id ^idef^ as alKodicr re* 
ligious and fecularsi whiich 'fliouid put the £uA 
bulls in execution, ot from diicm^fbrthlboaldpurr 
chafe other fuch buUs^ or by cobar ttmreof fliouid 
take advantage in any ! maitnet, (hould > mtur |t 
Priemunirt. So that this ftttute rcsftmmed thoa 
from purchaiing any fuch^exenlpdons for die £u^ 
ture^ andas.to the reft; kk ^ir f»ivtlcges as 
thev were bcforp the faid iftatnte^ diat is.tt.ikys 
.under a limitation to fuch. lands <mly as they itad 
before the Later an ccyuncil^afocsfaidi and k is cer- 
tain they obtained many Unthr aftor that coundi, 
which therefore were in riO>wiic e»etnpte4i and 
alfo the faid ftatute left thrai,t as k found dieih, 
/ubjeA to the payment o£^ divers compofitions. for 
tithes of their demefne la^ids^ ^made with particcK* 
lar reftors j who cOntefting dieir privileges, even 
junder that head, brought them to compqond^ 
Thefe two reftraints were aUb fallowed by a third, 
at the time of the diiToIutioni when 4s many of 
them as did not flU under the ftatutc of the ^i H, 
'8. c, 13. loft their exemptions, there being no 
faving cUufe to the a(£b df their difiblutioD) or fio:- ^ 
render, to preferve or to rcvivc.them, t 

But as to thofe which Were diffolvtd by the ftat, 
^i £/. 8. c. 13, feSi. 21. it is cnaftcd as followcth; 
vi?- " Wher? divers abbots, priors, and other ec- 

clefiaftical 



dcfiaftical governors of the monafteries, abbathies, 
priories, nuniieries, ooUeges^ hofpitals, hoofes of 
inars^ and other refigious and ecdefiaftical houfes 
Md places diflblved by this a&, have had divers 
parfonages appropriated, tithes^ penfions and por- 
tions, and alfo were acquitted and difchargea of 
the payment of tithes fen: their monafieries orodier 
leligbus and ecckfiaftical houfes and places as 
aforefaid, manors, nseflliages, lands, tenements 
and hereditaments i it is enafted. That as well the 
king our fovereign lord, his heirs and fucceffors, 
as all other perfons, their heirs and afligns, who 
fhall have any of the faid monasteries, abbathies, 
priories, nimneries, colleges, hofpitate, houfes of 
friars, or other ecdefiaftical houfes or places, fites, 
drcuitsy precin£ts of die^me or any t>f th.em, or 
any manors, mefluages, parfonages appropriate, 
tithes, penQons, portions or odier hereditaments,, 
which belonged to any fuch religious houfe, {hall 
hold and' enjoy, as well' the faid paifonages appro^ 
priate, ^hes, petifioni; ^d portion^ of the faid 
monaftc^, abbathies, priories, nunneries, colleges, 
hofpitals, fioufes of friars, and other. teligious and 
lecdefiaftical koules and places, fites, <;ircuits, pre- 
cinChs, ixianors, mefiuages, lands, tenements, and 
bther hcrcditamfats, according to their eftates and 
tides, difchaigcd and aoqintted of c payment of 
.tithe3, as freely, and in as large and jample manner 
^s ^^e Hud late abbots^ priors, and other ecclefi^ 
^ftical governors held taxi injoyed the fame/' See 
Gibfn Cod. 6yiy6'j2^6!j^^ - 

By reafon of which difcharge from tithes of 
lands, which were given to the king by this ^£t, 
find ^hich were difcharged in the hands of the 
religious, it hath been more ftriftly inquired what 
were the houfes diflblved by this aft than by any 
Other of the afts of diflbljJtion ; and therefore the 
names df fuch houies, &r. are here inferted in the 
following catalogue : 
'"■ ^ Catalogue 
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Catalogue ^ of ttHmafteries of the yearly value of 2C6/1 or 
upwards, diflbWed by the fts^ute of the 31 H. 8. and by 
that means ca|t able of being • difcharged of tithes : in 
which are the following abbreviations : 

Ab. abbey ; Pr.. priory ; C Auflr. Canons of St' Auftjn ; 
BL M. Black Monks ; . Wh. C. White Canons ; Ben. Bene- 
didinesv Gilb. Gilbertines •, Praem.Pmnonftratenfes: Carthl 
Carthufians ; Mon. Monk$ ; Clun. Quniacks ; Cift^ Cifter- 
cians ; T. in the time of ;. ab. about the year. 

* 

BERKSHIRE. 
Monasteries. Order. Founded. * Value. [ 

READING. Ben. — T. ften. i. '' 

Buflefliamab. C; Auft. J 3 Ed. 3. 

Abingtonab. . » B«i -«" ^720—- 

B E D F O R D S H I ; 

Newnhampn C.Auft. T. Hen. I. 

Elmiftonab. Ben. ,•*- T. W.Conq* 

Warden ab. Cift. -* ii39i -^ 

Chickfand pr. . Wh.C.Gilb., T. W, Rufus 

Dunftableab. C.Auft. T, Hen. i, 

Wooburn ab« Cift. - — T. John, » 

J5UCK:INGHAMSHIRE, 

Alhrugg eoU. * C. Auft. T. Edw. i. 416 x 6 4 

Notclyab* C.Auft. in2 — 437 6 8 

Miffendcn ab« B«i. . •— 1293 . — 261 14 6 

C AM B 41 I DG E S H I R E. 

Thomcy ab. ' Ben. — 972 ^-*-. 411 12 1 1 

Barcwel pr. C.Auft. 1092 -^ , 256 11 ip 

. C H E S H I R E. 

St. Werbnrgc ab. Ben. — • 1095. — J093 5 11 

Conbermccr ab. Cift. — 1x34 — 225 9 7 

CORN- 



28s 
187& 


14 


10 


3 


9 


E.. 


\ 


* 


293 
389 


12 
16 


It 

10 

6 


?)[% 


3 


5 


344 
391 


J3 

18 


3 

9 



X«lD0 coDcecnfttff Ci^eii* 



«7 



• 


C 


O R N 


WALL. 








MbKATBlillXS. 


- 


O&DEK. 


FoUf^DBD. 


Vaiob 


» 




% V 


» 


* • « 


£. 


1. 


L 


Bodihin pr. 


• ^ 


■ C: Attft. 


T. W. KJonq. 


270 


b 


II 


I^auncefton ab. 




C. Aitft. 


354' 





II 


Su Germain's ab. 


C. At^. 


T, Ethelftan. 




8 





c U 


M 


BE' 


R L A 


N D. 




« 


Carlfflcpr. 


- 


C.Auft. 


T. W. Rufus. 


418 


3 


4 


Hdbie (Joltrom ab. ' 


Gift. — 

* 


"35-; — 


427 


19 


3 


• « • 

D 


£ 


R B Y 


S HI R 


E. 


• 


* 


Darleyab. ' 


' 


CAiift. 

* 


T; H. 2. 

• 
* 


258 

t 


14 


5 


D E 


V 


O N 


SHI 


R E. 






* 

Ford ab. 




Ciii. — 


"33- — 


374 


10 


6 


Newnham ab. 




Gift. — 


• ab. 1246. 


227 


7 


g 


Dinkefwel ab. 




Gift. — 


1201. — 


294 


18 


6 


Hertland ab. 


' 


G. Auft. 


T. H. 2. 


306 


3 




2 


Torre ab: 




Prscm. 


T. Ric. I. 


396 


II 


Buckfaft ab. 




Gift. — 


T. H. 2. 


466 


II. 


2 


Plimpton ab. 


* 


Gift. .— 


T. Edw. I. 


^41 


^7 


9 


Taviftock ab. 




Ben. . — 


■961. ,— 


902 


5 


7 


£xon pr. 




Clun; — 

• 1 


T. Hen. r. 

• 


502 


12 


# 
9 


D O 


R 


S E T, S HI 


R • E. 




Abbodburjr. 




Ben. -^ 


ab. 1016. 


390 


19 


2 


Middleton ab. 


• 


Ben. — 


T: EtRelftan. 


538 


13 


II 


Tarrent ab. 


' 


Cift. — 


By Hen. 3. 


214- 


7 


9 


Shafton ab. 




,Ben. — 


941. — 


1166 


8 


9 


Cerne ab. 




Ben. — 


T. Edgar. 


5J5 


»7 


ID 


Shcrburn ab. 


• • 


Ben. — 

1 .» 


ab. 370. — 

T 


682 


14 


7 


* • 


D 


U R 


H .A. M.. 


^ 


. 


1 

• 


S, Cuthbcrt ab. 


\ 


Ben. ' — 


ab. 84^. 


1366 


10 


9 


Tinmouth pr. 




Ben. — 


• 


■ 397 


II 


5 


. 


■ 


E S S 


•E X. 

1 


« 






Berking ab, 




Ben, — 


680. — 


862 


12 


5 


I StratfordLangthorn ab.Cift. -— 


"35- — 


511 


16 


3 


' Waltham ab. 




C. Auft. 


ab. 1060. 


900 


..4 


.3 



Walden 



-«8 tixna imcerttinff %itl^tt^ 

Monasteries. Order. FounjO£]>. Vaiue. 

WjildcAtb. Ben. — ii3(&v — 37;i-^8:i 

^^Qfwitl^ab. * C.Auft. * 1120. — 677 i 2 

'Cofchcftcr^b. _, C.Auft. T.H^. !• 5*3 ;7 o 

O L O U C IE S T E R S H I R JE. 

"iriftolab. C.Auft. T. Hen. i.* 670 13 i^ 



\ 



Bayle^ab. \ Gift, r^ :. 124ft "^ 357' 7 * 

Winchc^oxb ab. ^. — ^8^. j_ 7^0 j^i 9 

Tevrkelbury ab. . . Ben^ — .ItiJp .— . ISA9, . . ? .5 

Circnccfter ab. C.Auft. T. Hen. i. 1051 7 i 

KingVwoodilb. ;; Cift. -r- ; 1139.7 -r ^ 244 n a 

Glpuceftcr^b. Be^. ^ — 6,8p. * — 1946 . f -9 

9!#andiany pr. C.Auft. ' 11 36* — 641 P9 11 

H A M P SHIR e/ 

t^nab. r ^^\ — ^34- 1507 n^ ^ 

Hydcab, * Ben. — » .^jyAItred. 865 J.8 o 

Wherwellab. 'Ben; — t)yX^g*r. 339. . 3 7 

Roinfey mon. Ben. — ^7- — - 393 jo 10 

TTwinham pr. C. Auft. before, 1042. '312 .70 

Belloiocoab. Gift. — 1024. -< — 3:^6 13 a 

^Southwick pr. C. Auft. T. H. i. 257 4 4 

Titchfield ab. ' Pram. T. H. 3. . 24^ 16 i 

HERTFORDSHIRE.' 

St. Albapsab. Ben. — 755. .— — 2102 7 | 

i HUNTINGDONSHIRE; 

«t. Neots ab. Ben. — ab.T. Hen. i. 241 11 4 

Ramfey ab, Ben. — 969. — — • 1716 12 4 

KENT, 

St. Auftins Cant. . Bon. *^ 605. — — 14^3 411 

J^djspr. C.Auft. .1119. • 362 7 ij 

yeverfliam ab* Clun. 1147. - — -^ " 286 12 6 

fioxleyab. Cift. ^— 1 144. — — 204 4 II 

RofFen ab. , gen. — 6do. . .— — 486 115 

Maninab. Ben, — by Edmund. 218 4 ^ 

partfordab, " C.Auft. 1372. ^- 380 Q 






^. 



LAN- 



LANCASHIRE. 

ltioNASTERI£S. O&OtS. FoUNDfiO. VaITTC. 

£. s. d. 

WhaUeyab. Cift. — 1172. — - 32 1 91 



LEICESTfiRSHIRE. 

Ldceflerab, C. Auft. 'H3* """^ 95i '4 S 

Croxdcn ab. Pnem. ab. K. i. 385 o lO 

Lauodftab. C.Aiift. T.W.kufus. 3$9 3 3 

LINCOLNSHIRE. 

LincolaScCadupr. Gilb. — T«Hcn. 2. 202 % o 

Kirkfteedab. CilL — 1139, 286 % 7 

Reveflyab. Cift. *— 1142. — — 287 a 4 

Thorton ab. C Auft, ii39- — 594 17 10 

Barney ab. Ben. — 71a. ■ 306 i i 

Croyland ab. Ben. — • 716. >■ 1803 jc 10 

Spalding ab. Ben, — 105ft. — "~ 7^' % W 

Sempringhsun ab. Gilb. — 1148. ■ 317 4 i 

Epworthmon. Carth. -^ Z386. ■ 237 15 " 2 

LONDON AND MIDDLESEX. 

St.J<ihnJeni&lempr.* -^— - lOOo. 2385 12 8 

St. Barth. Smithfidd. C. Auft. 1102. — 653 15 o 

St.MaryBilhoprgatept. •— ^^^7* ""~* 47^ ^ ' 

GlerkenweU pr. Ben. — - 'T.Stephen. 262 19 O 

London nunofs. Ben, •— ' T. Edw. i. 318 8 5 

Weftminfter ab. * Be^. — T. Edgar. 347 1 o a 

Sionab. C« Auft. bjr Hen. 5. 1731 84. 

London a houfe of Carth. - 1 . Ed. 3. 642 o 4 

St. Clare without? _.^^ ^,q « ^ 

Aij -. C ' 1292. ■ 4I0 o < 

Aldgate mon. > ^ . ^ -* 

St.Marycharterhoufe. Cardi. ^379" *""^ 73^ 2 7. 

St. John Holiwcll. Bl. M. - 13x8. ^ 347 f 3 

"s^^. ^ Cift. - .36.. — . 6« „ ,0 

N O R F O L K. 

Thetfordab. Clim. 1103. — 312 H 4 

Wymundhamab. Ben. — '1139. — 211 16 5 

Hulmoab. Ben. — by Canute. 583 17' o 

Weftderhapi ab. Pr^em. — T. Hen. 2. 228 o o 

Walfingham 



30 

MoMASTERItS, 

Walfingham ab. 
Caftle acre ab. 
Weft acre ab. 

NORTH 

Burg. St. Peter ab. 

PipewcU ab. 

St. Andrews pr. * 

Sulby ab. , 

N O T T 

Lenton pr. 
Thurgarton pr. 
Welbeckab. 
Warfop pr. 
Bella Valla pr. 
Newftead^ pr. 



Order. Foukdbd. Valvs* 

j£* J. a. 

abT« Stephen. 391 11 * 6 
1090. — — 306 II 4 
T. W. Rttfus. 260 13 7 

T O N S H I R E. 



C. Auft. 

Clun. — 
Clun. — 



AMP 

Ben. — 

Gift. — 
Clun. — 
Praem. — : 

I N G H 

Clun. — 
C. Auft. 



by Rofcre k.^ I 
ofMercia. f 

II43- 

1067. 



.T. Stephen. 

AM'S H 

T. Hen. i. 

T. Hen. I. 
C. ' Auft. T. Stephen. 

C. Auft. - — 

Carth. ab. 16 Ed. 3. 

C. Auft. T. Edw. 3. 



1711 
286 

« 

263 

25» 

I R 

3*9 
259 

249 
219 



14 

I 



E. 



S 

9 
6 

10 

8 

18 



o 

8 

I 

S 



lO 

4 
3 

5 

o 

8 



The two laft are under value in Pugdale, but thus by Speed. 
NORTHUMBERL M. N D. 



Tinmouth, a cell to St. Albans, a nunnery. 
O X F O R C S H I 



R 



Godftow ab. 
Eynefham ab. 
Ofney ab. 
Thame ab. 
Oxford pr. 
Dorchefter ab. 



S H 



Haghmond ab. 

Lillefhulab. 

Wigmore ab. 
Wenlock pr. . 
Salop ab. 
Hales Owen ab. 



Ben. -i- 
Ben. -i- 
C. Auft. 
Cift. — 

C. Auft. 

R O P 

C.Auft. 

m 

C. Auft. 

C. Auft. 
Clun.' 
C. Auft. 
Pr«m. -^ 



. T. Stephen. 
- by Sthelred. 

T. Hen. i. 

T. Hen. i. 
« Wore Conq. 

635. 

SHIR E. 

1 100. — — . 
by Em«da k, 
o^ Mercia. 



5" 

E, 

274 
441 
654 
.256 
I24 
219 



4 * 



5 
12 

10 



10 

2 
2 



13 II 

4 8 
12 -o 



259 
229 



1 1 72. ; 267 

1 181. or before 401 



1081. 
T. John. 



6*5 

337 



13 

3 

2 
o 

4 
IS 



7 

I 

10 

7 

3 

6 



•SO M- 
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S O M E R S E T S H I 

MoNAsT&RiBs. Order. Foundbd. 



Glaflenbury ab» 
firewton ab. 
Henton pr. 
Witham pr. 
Taunton pr. 
Bath pr. 
Keynefham ab. 
Michelney ab. 
Sackland pr. 

S T A F 
Dela Cres ab. 
Burton upon Trent. 
Croxden ab. 

S U 

St. Edmunftury ab. 
Butlcy ab. 
Sibeton ab. 
Ixworth pr. 



Mcrton pr. 
Shene pr. 
Chertfey ab. 
Newark pr. 
St. Maryovcrs ab. 
Bermundfey ab. 

S 

X/ewes ab. 
Roberts bridge ab. 
Bataille ab. 

WAR 

Combe ab. 
Kenelworth ab. 
Meryval ab. 
Nuneaton mon. - 

W I 

Malm(bury ab. 
Bradcnftock pr. 
Edington pr. 
Ambrdbury ab. 



Ben. - 
C. Auft. 
Carth. 
Carth. 
C.Auft. 
Ben. «• 
C. Auft< 
Ben. 



about 300. 
ab. T. Conq. 
T. Hen. 3. 
by Hen. 2. 
T. Hen. i. 
T. Hen. 3* 
T. Hen. i. 



R E. 
Value. 
I s. iL 



33" 


7 


4 


439 


6 


IB 


248 


»9 


a 


215 


»5 






286 

^17 



% 10 

* 5 



Cift. 

F O 

Cift. - 
Ben. — 
Cift. - 

F F 

Ben. — 
C.Auft. 
Cift. - 
C.Auft. 



Z ¥ 



\ Edw. I. 

R D S H I 



419 14 3 
4 " 
7 4 



1 153- — 
T. Eadred. 



447 

2*3 

R E. 

227 5 o 
267 14 3 



O L C K. 

1020. 1659 

1171. — — 318 

1 1 50. — 250 

T. W. Conq. 280 



U R 
C. Auft. 
Carth. — 
Ben. — 



R E 

1414. 

1414. 

666. 



Y. 



C. Auft. 
C. Auft. 

U S 
Clun. — 
Cift. -- 
Bl. M. 

W I C - 

Cift. — 
C. Auft. 
Cift. — 
Ben. — 

L T S 

Ben. — 
C. Auft. 
C. Auft. 
Ben. — 



J 106. 
1 106. 
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CHAP. ni. 

Of exiW^HMS from faymati dftilbes^ mi of Mubu^ 

cuftamj and frefcripiiofg. 



THERE arc five ways or means whereby **€»• rf 
abbey-lands are holden dilcharged of tithes, ^^^^ 
that is to lay, compofiim^ bull or cancHy ^''^jgg™**'^ 
prefcription vfdifcbargej and umtf of pojfeffion of par • 
fonage and landy time out of mind. Of thefe five, the 
four firft difchai^es the abbots themfelves had, or 
might have them, but the fifth was no difcharge in 
the hands of the abbeys, but it made a difcharge of 
payment of tithes to the king, and thofe that claim 
under him, by the favourable conftru£tion of 
claufe 2 1, of 3 1 ff. 8. (Set p. 24.) for fo much as that 
claufe extends to; which opinion was long contro- 
verted, being confefled of all hands, that it was 
no full and perfe6t difcharge in law. 

Now of the other four, the firft three, that is, 
compofition, bull or canon, and order, were granted 
and affixed unto the body of the monaftery, and 
were granted unto them as perfonal privileges^ in 
rcfpc6t of their fpiritual abilities or funftions, and 
their capacity of tithes, and difcharge of tithes for 
that caufe; and therefore thefe had all vanifhed 
and expired with the diflblution of the body, if 
they had not been prcferved to the king and his 
patentees by that claufe. But difcharges of tithes 
of the lands of monaftcries by prefcription, is of 
another nature; for having been always (as pre- 
fbription prefumes) in fpiritual hands, the law 
judges that it was never charged with tithe ; as the 
pleading is, that the lands were immunes a folutione 
decimarum negative^ non privative^ icilicet, un^ 
cbargedy not dif charged^ as if they had been oncc^ 
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chargeable; the reafon whereof was, that being 
fpiritual perfons they were able to minifter to them- 
felves fpiritual ritses, and therefore performing offi- 
ciumy they might retain beneficium ; and this non- 
charge Handing upon prefcription, was inherent 
to the land, not as a thing given, bqt as a non ens^ 
lands that never yielded tithe; and land of the 
little monaftcries fo free of tithes, the king by the 
ftatute 2y H. S. and his patentees, were to hold 
free, not by reafon of any privilege which did need 
to be preferved by any tfatute, but ever by the 
grant of the land by any kind of conveyance. And 
therefore, though I have faid that difcharge of bull, 
or compofition, was to die with the corporation, 
yet if it were once run out time out of mind, it 
was then to be pleaded and ufcd as a non-charge 
by prefcription, which was a title of difcharge by 
the temporal lav/-, and if it were impugned, it 
were to be drawn, by prohibition, to a trial at the 
Common law» and this without the help of any 
ftatute. And therefore in the bifhop of fFincbeJier's 
cafe it was refolved, that the bifliop holding lands 
of his bifhoprick difcharged of tithes by prefcrip- 
tion, his farmer being a layman, Ihall have a pro- 
hibition for his difcharge; and fo (hall the bifliop 
have himfclf, though he be a fpiritual perfon. And 
yet bifliopricks and their lands are, in point of 
difcharge of tithes at the Common law, out of all 
ftatutes ; fo then the conclufion is; that of the five 
ways of difcharge of tithes, three, that is to fay, 
crder^ compojiiiony bull or canon^ are preferved and 
kept alive by the claufe of difcharge in the ftatute 
of 31 H. 8. and a fourth, which is unity ^ is cre- 
ated by that branch ; and the fifth, which is pre- 
fcription^ ftands by the Common law, and has no 
need nor ufe of any ftatute ; per Hobart Ch. J. 
Hob. 309. Hill 15 Jac. in cafe of JVrighL v. Ger- 
rard and Hilderjhanh , 

* 
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But though by fuch unity of pofleflion, the per- * 
ions (b poflefled were diichai^ged from the paynient 
of tithes, yet the lands were not abfblutely dif-* 
charged or the tithes ; for upon any difunion diat 
might happen, the payment of tithes again re- 
viired ; fo that the union only fufpended the pay- 
ment, but was no abfolute diicharge of the tithes 
themfelves. And therefore fuch union is not to be 
pleaded as a difcharge from tithes, but only as a 
diicharge fiom the payment of dthes. See Hoi. 
44, 297. 

And fuch union mull appear to have had thefe 
four qualities : firft, it muft have been jujij that 
is, claimed by right, and good and lawful tide; 
and not by difieifin, or other tortious, unjuft, or 
unlawful 2i& : for fuch an union would not have 
been a good difcharge within the ftatute. Second- 
ly, it muft have been equals that is, there muft 
have been a fee-fimple, both in the lands and in 
the tithes, as well of the lands upon which the 
tithes are, as of the parfonage or redtory : for if 
thofe religious perfons had held but by leafe, that 
had not been fuch a unity as the ftatute intended. 
Thirdly, it muft have been freCj that is, free from 
the payment of any tithes, in any manner : for if 
the abbots, or their farmers, or their tenants at 
will, or for years, had paid any manner of tithes 
before the diflblution, it may be alleged as a fuf- 
ficient bar to avoid the unity pleaded in difcharge 
of tithes. . Fourthly, it muft have been perpeiualy 
time out of mind, that fuch religious houfes were 
indowed, and fuch religious perfons muft have had 
in their hands both the reftory and the lands united, 
perpetually, and without interruption, before the 
memory of man, or (as it feems according to the 
rule of the Conimon law) before the firft year of 
King Richard the firft, difcharged of tithes •, for 
if by any records, or antient deeds, or other legal 
evidence, it can, be made to appear that either the 

D 2 lands 
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lawli or the rcdkory came to the abbey^ fince the 
fatd firft year of King Hidmd the firft, fuch union 
aumof: he fatd to be perpatuaL See H$k^ Z9&^ 306^ 

jii. M^r 469 47^ $^^' I>y^^ 349- Cra. Jac. 
608. a hji. 6.^5. 

A|i(i moreoveif the lands of^ fuch houfes diflblved 
. aa aforefaid^ fhaU be free from the payment of 
tithes^ only fo far as they were &ee in the hailids of 
the cburchfoen, namely, whilft they arr in the 
hands and manurance of the owners tfaereoCv and 
therefore it is neceflary for the party who would 
have the advantage of this privilege, exprefly to 
Ihew" zfid aver that the hods ace in hist hand^ and 
n^anurance *> f or to fay that he is feifed of the lands 
is not fufficient^ for he may be, jfeifed thereof, and 
yet another manure them. CmfnsRep.4^8. Wo^d^ 
b*. a* (• 2. 

It b^h been held al^ that a tensmt in tail, who 
h^th an eftate of Inheritance^ fl&att be dafcharged 
ioi viritue of the clauiib aforefaki, fo lot^ as he oc^ 
cupies the fame himfelf ; but that unity of poflef- 
lioa doth not diftharge a copyholdesr (though a 
pjrior in that cafe was feifed ioi iiee of the manor of' 
which it was a parcel^ as was aUb kanf>ropriator) ^ 
much left a tenant for life or years. Gi^ 673. 

But it is otberwife with regard to the king; 

whofe farmers fhall be difcharged of fuch tithes, 

as the fpiritual perfons were,, becauie the King 

cannot cultivate the land& himfelf. And fo long 

a^ the King hath the fteehol4r his farmers ihali 

have fuch privikge ; but if after having leafint 

them, he fluU fell the farhe^ or (hall ^aik over 

the reverfion, then the farmers, fhall pay tithes. 

And it hath been faid that this privilege exteod^ 

no. further than to the King's tmants at will, not 

to tenants fw life or yearsu Gihfi 673. 

ttflference * Thp difference between cuftom and prefcripdon 

^^SftT'^^iid ^^ ^^^^ • cHJiom is that which gives, right to a pro- 

prei^^cioa. vince» county, hundred, city^ or town,, and ia 

commoa 



commoo to all ^^^idito Ae tdpeftive fiinits ; In 
pleading of which, k is all^^ that in fuch m 
county^ or the likc^ dMe ia» and dme out of me- 
morjr hath been, fiich a coftom uftd and i^ioved 
therein. Giif. 674. 

Fre/aipiiim ta diat which gives a right to fome 
particular houie, iarai, or odier thing 1 in plead- 
ing g£ which k is alleged, that all they whofe 
eftate he hadi ia fuch Utid, have dme out of mind 
pud &> much yeaiif, or the like> in full fadsfac- 
don of all dthes arifing on diofe lands* GUf. 674. Di 

Cuftom and pitfcription are either, di nm dtd^ 
sttarnU^ or de modo dethiumdi. De non dicimaHdQ is 
to be free from the payment of dthes, without 
any recompence for the fame. Concerning which, 
the general rule \%^ that no layman can prefcribe 
itt ndn decimandoi mat is, to be diftharged abfiK 
lumly of the payment of dthes, and to pay nothing 
in lieu therax ; unlefs he begin his prefcriptiofi 
in a religious or eoclefiaflical peribn, a^Ki derive a 
dtle to it by aA of parliament. But all fpirkual 
and religious perfonfi, as btfhops, deans, prebends, 
paribns, vicars (asi heretofore abbots and priors^, 
may prefcribe generally in non dtdmando^ for they 
are more favoured than lay perfbns; for this is 
ftiU in a fpiritual pedbn, and fo nothing is taken 
from the church \ for fuch (pkitual peribn was ca- 
pable of a grant oi «tithes at the Common law, in 
pernancy. And hence it is that the parfon, or vi* 
car of one parifh, that hath part of his glebe ly- 
ing in anodier parifli, may prefcribe in nen deci- 
mando for it; that is^ (as hath been faid) to be free 
from the payment of any manner of tithe fot the 
fame, i RoL /^. 65^. Giif. C&d, 6jj^ 

But this general rule, that none but fpiritual 
peribns or corporafiofis may prefcribe in non deci- 
nmnd^9 is to be undefftood with ieveral exceptions i 
as, &<l, that the King^ as being mixta perfcna^ 
toxf prefcribe dc nw decimando ; by the fame rea^ 
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fon> that, as fuch, he is capable of tithes. Gibf. 
674. Jones {fT.) 3Sy. M?. 483. 

Secondly, that the leflee, tenant at will, and 
copyholder of a fpiritual perfon, though a layman, 
Ihall, in this refpeft, injoy the exemption of the 
leffor, who is fuppoled to reap the benefit of it, 
in referving fo much the greater rents, by reafon 
of fuch exemption, i RoL Abr. 653. Dig. p. 2. 
c. 16. 2 Rep. 78. X Leen. 248. i Cro. 785. 

Thirdly, that a county, or part of a county, 
may well plead a cuftom de non decimando^ in re- 
aped of this or that particular tithe *, as hath been 
pleaded and allowed, ih the cafe of tithe milk of 
ewes, and of tithe of underwood in the Wild of 
Kent^ and in forty parilhes in the Wild of Suffix. 
But a fingle parifli may not prefcribe de non ded- 
-mandoj for particular tithes; nor may any larger 
diftrift plead a cuftom, absolutely to have their 
lands freed from the payment of all tithes, with- 
out any thing in lieu. And left this allowance of 
a cuftom, de non decimandoj to laymen, in any 
cafe, ftiould feem to break in upon the general 
rule, the diftinftion which hath been laid down is 
this ; that in things tithable by cuftom only, and 
not de jure^ a county or hundred may prefcribe in 
non decimando generally, for in that cafe they are 
difcharged, without a cuftom to the contrary ; fo 
that it is but to infift on the old right, againft 
which the cuftom hath not prevailed ; but for 
things which are tithable de jure^ a county or hun- 
dred cannot prefcribe in non decimando^ no more 
than a particular perfon*, for it would be abfurd 
to fay, that a hundred fhall prefcribe in non deci- 
mando^ where the particular perfons of which it 
confifts, cannot fo prefcribe. 2 Salk. 655. L. 
Raym. 187. Giif. 674. i Rol. Abr. 653, 654. 
Nonjkd' It was long a queftion undetermined, whether a 
lay impropriator, as well as a clergyman, be inti- 
tlcd to recover the tithes, without proving pay^ 
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ment ; or, whether a non dicimando may be pleaded 
againft a lay impropriator : but in the cafe of Ben^ 
fm and Olroe^ T. 1730. in the Exchequer ^ Pengelfy; 
chief baron, delivered it as his opinion, that a lay 
impropriator, is under no neceffity of proving pay- 
ment of tithes unto him. Bunb. 274. 

So in the cafe of lady Cbarltou againft fir Blundel 
CbarUm^ in the fame court, lord chief baron Rey^ 
nolds declared it as his opinion, that there can be 
no prefcription in non dedmando^ againft a lay reftor, 
any more than againft a fpiritual redlor ; and that 
they are equally intitled to tithes of common 
right ; and that it is fufficient for a lay re£tor to 
fet forth in a bill, that he is feifed of the impro* 
priate reftofy ; and if he maketh out his title to 
that, it will be fufficient, without putting him to 
the proof of having received tithes. And to this 
opinion, b^ron Conrftts feemed to afTent) but he 
made a diftinftion between one who fees up a title 
to the reftory, and one who intitles himfelf only to 
the tithes, or any fpecies of tithes, within a pariih; 
for in this laft cafe, the plaintiflF (hall be held to ' 
ftrid: proof, not only of his title, but alfo of the 
perception of all the tithes he fets up a title to : 
and, in this prefent cafe, the plaintiff having fet 
forth a title in dr Francis Charlton (under whom 
Ihe claimed) to all the tithes in the parifh of Luc- ' 
ford (except fuch fmall tithes as the vicar ufually 
received) and not to the rcdory •, and the defen- 
dant denying the plaintiff's title to the herbage, 
and the plaintiff not being able to prove any her- 
bage tithe ever paid, though (he attempted to prove 
an. unity of poflTeffion for above feventy years, yet 
the bill was difmiffed. Bunb. 325. 

And finally, in the cafe of the corporation of 
Bury againft £i;tf»J, Trin. 1739. this point feemeth 
at laft to have been fettled ; wherein it was deter- 
mined, that there can be no prefcription in non de- 
^imando^ even againft a lay impropriator ;. and that 
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the pKirumptiQn which arifeth from a conflant non* 
payment, will not be fufEcient, unlefs the defen-r 
dant can Oiew, either that the lands were parcel of 
one of the greater abbies, diflblved by the 31 tf. 8« 
or that fome of the impropriators had rdeafed the 
tithes. Com^ns 643. Bunb. 345. 

But if a vicar fue for tithes, and the pariihioner 
being a layman, denies that the.faid tithes are due 
to him *, in fuch cafe, unlefs the vicar (kail prove 
that the tithes in queftion are due to him by indow- 
ment or prefcription, he (hall fail in his fuit : and 
the reafon i^, becaufe all the tithes de jiare^ or in 
prefumption of law, belong to the. re<5lor, and 
therefore the vicar Ihall receive only thofe tithes 
which he injoyeth by cuflom or prefcfiption, or by 
the indowment. i Ougb. Ord. Jud. 264. 
^«i^ dt- ModUs dedmandi is thus defcribed by lord Coke : 
Modus dedmandi is, when lands, tenements, or he* 
reditanients, have been given to the parfon and his 
fucce(fors, or an annual certain fum, or other pro- 
fit, always, time out of mind, to the parfon and 
his fuccefibrs, in full fatisfadion and difcharge of 
all the tithes in kind of fuch a place. And this 
may be pleaded by the lord of a manor, for the 
tithes 01 his manor, on account of lands of the 
gift of one who was lord of the manor, and held 
by the parfon and his fuccefibrs, time out of mind ; 
fnd by a parifli or hamlet, for this or that Ibrt of 
tithe, by reafon of lands injoyed by the parfons 
time out of mind, within fuch parifh, or hamlet ; 
and, laftly, by any private per/on^ for his own lands 
or part thereof, in confideration of a certain fum 
of money, or other recompence. Giif. 674. Deg. 
p. 2. c. 16. 3 Cro. 587* 
h!ivt'z^^^ But to make any of thefe a good cuftom or pre- 
fo^Ybiec^m-fcription, it mud have the feveral qualifications 
mencemeat. following J as, firft, cvery Modus muft be fup^ 
pofed to have had a reafonable commencement j 
and in every prefcription de modo decimandiy it is to 

be 
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he intended the rate rithe was the full ralue of the 
tithe at the time of the original compofition ; for 
it cannot be prefumed, that the biihop, patron^ 
and ordinary, would make a compofition to the 
prejudice of the church ; and if the M>dus do not 
now reach the value, it is to be intended, that ei- 
ther the tithes are improved, or elfe that money is 
now become of lefs value, which makes the pre- 
fent inequality. Deg. p. 2. c. i6. 

By cmpojltitm reul is meant, where the prefent 
incumbent of any church, tc^ther with his pa- 
tron and ordinary, do agree by deed under their 
hands and feals, or by fine in the king's court, 
that fuch lands fhall be freed and difcharged of the 
payment of all manner of tithes for ever, paying 
ibme annual payment, or doing fome other thing 
to the eafe, profit or advantage of the parfon or 
vicar to whom the tithes did belong. And thefe 
real compofitions have ever been held and allowed 
here in England^ to be a good difcharge of the 
payment of tithes. And from thefe real compofi- 
tions it is intended, that all prefcriptions Je modo 
decimandi firft took their rife and beginning ; tho* 
it is not to be doubted, that moft of them at this 
day have grown from the negligence and carelclT* 
ncfs of the clergy themfelves. Deg. /. 2. c. 20'. 

But now, fince the ftatuteof the i EHt^. (in the 
cafe of archbifliops and bifhops,) and the itatute of 
the 13 Eliz. (in the cafe of all other ecclcfiaftical 
corporations, fole and aggregate) it is agreed on 
all hands, that no real cempqfitions^ any more than 
alienations^ can be made; fince all grants are there- 
by ejq)rcfly reftrained, and made void, which are 
not according to the tenor of thofc ftatutcs. And 
the only Modus that can grow now, muft be from 
the inadvertency of the clergy acquicfcing in the 
felf fame agreements, from one fucccfibr to another* 
Gihl. 675, 676. 

Where 
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Where a real compofition hath been made, if 
the lands difcharged thereby be transferred or 

granted to another, the feoffee or grantee (hall 
ave the benefit of it. Giif. 6y^. Jones {IF.) 
1 369. 

But it is not now neceffary to (hew, that the 
Modus had at firft a reafonable commencement; 
for thefe Modus' s having been from time immemo- 
rial, none can know but there were fuch circum- 
ftances in thofe ancient times, as might have made 
fuch a compofition reafonable, though at pre(ent 
they may not be difcoverable. It is enough to fa*- 
tisfy us, at this great diftance of time, that the 
parfon, patron and ordinary, before the reftriftive 
ftatutes, might bind the revenues of the parfon ; . 
and that all thefe Moduis mull have had their com- 
mencement from an inftrument figned by the par- 
fon, patron and ordinary ; but there can be no 
* colour to fay that, becaufe fuch inftrument, in lb 
great a length of time, hath been loft, therefore 
the Modus (hall be loft alfo. Indeed fo far the 
law hath gone in favour of the church, as that if 
, the inftrument which the parfon, patron and or- 

dinary had given to a layman, owner of fuch a 
farm, to difcharge the farm of all tithes (though 
this would be good while the inftrument could be 
ihewn) (hould be once loft, this being a privilege 
in non decimandoy the privilege would be loft by the 
lofs of the deed. 2 P. fVill. 573. Giif, 675. 
u^^ The Modus muft be fomething for the benefit 
farfon'i be- and intcrcft of the parfon, and therefore, the find- 
. ing ftraw for the body of the church, the finding 
a rope for a bell, the paying five (hillings to the 
parifli clerk, the paying a quit-rent to the lord ef 
the manor; when thefe have been urged as dif* 
charges from tithes in kind, the Modus^s have beea 
held not to be good. "Deg. p. 2. 16. Gibf, Cod^ 
6yj^ March 65, 91, i Leon, 94, Siderf. 25^.; 

But 
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^at it is a good Modus to be difcharged, for 
that he hath ufed, dme out of mind, to imploy the 
profits for the reparation of the chancel ; for the 
paribn hath a benefit by this, i Roll. Abr. 650. 

The Modus muft not be, one tithe paid in con- ^^^taHft 
fideration of another ; as, it muft not be to pay ^tL '^ 
tithes of other kinds to be difcharged of tithes for ^ 
dry catde ; it muft not be io much for every cow 
and calf for the tithe of herbage. Gihf. Cod. S7A» 
Deg. p. 2. c. 16. 

A biQ was brought in chancery to eftablifh a 
Modus in favour of the inhabitants of the parifli of 
Sturton^ in Nottingbasu^e. The Modus was, in 
confideration that after the grafs was cut, the pa- 
rifhioner, at his own cofts and charges, did make 
the tithe grafs into hay, by ftrewing the grafs upon 
the ground (which is called tedding of it), and af- 
wards gathering it into week and windrows, there- 
fore the perfons that inhabited within this pari(h 
(which pariih appeared to be the greateft part 
thereof mjcadow-land) were to pay no tithes for the 
herbage of dry and unprofitable catde. But though 
it was proved in the caufe, that the parifhioners, . 
time out of mind, had paid no tithe of this her- 
bage, yet there was no evidence, that this excufe 
for not paying tithes of herbage, was in confidera- 
tion of the parifiiioners making the tithe grafs into 
hay. On the other hand it was proved, that fo- 
reigners, living out of the parifti, made the tithe 
grafs into hay, as well as the inhabitants, and yet 
paid tithe herbage. And it was proved by the 
plamtifis, that the grafs was tedded and fprcad, and 
not divided into heaps or cocks, until the fame 
was made into hay. By King^ lord chancellor: 
I. This may be a good cuftom or Modus j t6 excufe 
the occupier of the fame land, wherein the pa- 
rilhioner made the grafs into hay, from paying tithes 
for the after herbage-, but it can be no good Modus^ 
to excufe the herbage tithe of other land: for at 

that 
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that rate, a man might mow and make into hay, 
only a fmall parcel of ^ound, containing a quarter, 
or half an acre of land, and by this means be ex- 
cuied from the tithe herbage c^ a hundred head o£ 
cattle. 2. It feems to be a material objedion a^inft 
this cuftom, that foreigners living out of the pa- 
ri(h, though they have no privilege of being titl» 
free, as to their herbage, yet have made the tithe 
grafs into hay ', which looks as if it was the ufage 
of that parilh, for the parifhioners to make their 
grais into hay of courfe. 3. It feems material what 
^ fome of the witneflfes have proved, that in this (mi- 
riih the parifhioners, when they cut down the grais, 
did not divide it into ten parts, until fuch time as 
they had made it into hay; for of confequenoe, the 
paribn could not have any oppcM'tunity of making 
his tithe grafs into hay himfeif. And the bill was 
ordered to be difmiiled with cofts; but withotit 
prejudice as to any litigation that may be made 
touching the fame at law, 2 P. WilL 520. 
if Iffe?^^ ^ Modus muft alfo be fomcthing in its kind dif- 
in kind from ferent from the thing that is due \ and therefore a 
the thing Iq^ Qf j^gy j^ Yitxx of tithe hay, or certain (heaves 

that 18 doe. ^ r ^ \^ - % r ' • 1 

or corn for all tithes of corn, is not a good pre- 
fcription ; but it hath been faid, that this holds 
only in cafe the things are dejure tithable, and not 
by cuftom only. Beg, p. 2. c, 2. Gibf. Cod. 

The prefcription was, to pay ten fleeces of wool 
and two lambs in lieu of all tithes ; and Pria and 
Bury^ barons, were of opinion that this was an ill 
Modus \ becaufe it is one fpecies of tithe for an- 
other; and there is great uncertainty, fo^ one fleece 
may be twice as big, and three times the value of 
another. But Ward chief baron and Smith baron 
were of the contrary opinion ; for that a Modus is 
nothing but a real compofition for, ot in lieu of 
tithes ; or an annual profit certain and, permanent : 
and they held^ that the payment of smy one chattel 

for 



ibr tuhc, was or might be a good Modns^ as weU 
as money ; for why might not the parfoa originattf 
agree to take ten fleeces for his tithi^ as well as a 
penny } They admitted that payment of tithe of 
ooc fpecics, or payment of a Modus for one fpedes 
of tithe, could not be a difcharge as to another 
fpecies ; but they held, that this was fxtf a pay-^ 
mcnt of tithe, nor a payment for a fpecies of tithe; 
becaufe it was to be paid at all events, whether 
there be (keep or no ; and they denoed the cafe of 

1 RoiL Air. 651. and held it no more uncertain 
than to pay a Modus of ten cheefes, which may 
di&r vaftly, both in nature, quantity, and value ; 
and it tends to the dtfquiet of the country, to» 
break in upon cuftoms and ufages, and it ought 
not ta be done but on plain and manifefi: reafon. 

2 Salk. 656. 

Every Modus tnufl: be certain ; and if it is un^ 'Modtn ami 
certain, no length of time wiU make it good. Thus ^ **^"' 
a prefcription to pay a penny, or thereabouts^ for 
every acre of arable latid is void for the uncertain- 
ty. 2 P. fVilL syz. 

Thus on a bill to eftabKIK a M^ius payable <m 
or about the twcnty^fifth day of A^ yearly, it 
was ol^fted to the uncertainty of the tinne of pay- 
ment \ and the court aUowed the obje£fcion ; but 
gave the plaiatlff liberty to amend, upon paying 
the cofts of the day. Bunh. 198. 

So alfo; a Modus to pay four (hillings for every 
day's ploughing of wheat, and two (hilbngs for 
every day*s ploughing of barley, hath been ad- 
judged to be ill', it being uncertain how much 
every day's ploughing was. % P. fVilL 462. 2, 
Soli. 657. 

So. the payment of two Shillings in the pound, 
rf the unproved rent in lieu of ill tithes, was held 
to be naught •, for that is to rife and fall as the 
land is ktt, and the parfon cannot know it 5 where- 
as eveny Medui ought to be as cer^in, as the 

duty 
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duty which is deftroyed by it. 2 Salk. 657. IJ. 
Raym. 1158. 

A bill was brought to eftablilh a 2\dodus ; which 
was laid thus : for payment of fuch a fum of mo- 
ney, while the lands are in the hands of the pro- 
prietors ; but if in the hands of any other perlbn, 
to pay tithes in kind, or the money, at the elec- . 
tion of the parfon. Lord chancellor King faid, that 
he would never ellablifh a Modus agaihft a parfon 
without a trial at law, if he defires it-, but this 
Modus is clearly ill, for a Modus cannot be deful- 
tory. SeleS, Ca. in Chan. 52. 

But in the cafe of Chapman and Monfon^ Hil. 
1729. a Modus that every occupier of land within 
the parifh, living out of the parifli, fliall pay a 
penny an acre for all pafture land, within the pa- 
rifh, but if he lives within the parifli, to pay tithes 
in kind, was adjudged to be a good Modus : and 
this was faid to be the lefs unreafonable, becaufe 
the tithes are given as a reward for the trouble and 
care which the parfon takes of the fouls of his pa- 
rifliioners, in which cafe the labourer is worthy of 
his hire ; but then, as the parfon is not bound to 
go out of his parifli to vifit thofe who only occupy 
land within the parifli, fo it is but reafonable, that 
they who have not the benefit of the parfon*s care 
fhould anfwer the lefs duty to him. 2 P. fVill. 

It was faid by Pengelly chief baron, that in an 
anfwer to a bill for tithes, it is not abfolutely ne- 
cefTary to exprefs the day of payment of a Modus » 
infifted on, but this may be fupplied by evidence, 
fo as to be a foundation for the court to direft an 
iflue at law to try the Modus j but in a crofs bill * 
to eftablifli a ModuSy a day muft be exprefly al- 
leged, other wife it will be fatal. Bunb. 328.' 

And many Modus's have been fet afide in regard 
that no day of payment was fet forth by the de- 
fendant s as in the cafe of Whitehall and Qffl^y frin^ 

5 ^* 



I 



latDjJ CGttcernfttfi: Cftfiejf^ 47 

5 G. Mr. Offley had fucd Whitehall in the fpintual 
court for tithes. Whitehall moved for a prohibi- 
tion, and fuggefted a Modus^ but fet forth no day 
of payment ; for want of which the court was of 
opinion it was naught. 

E. 8 G. Godard reftor of Cafile-Eaton in Wilts^ 
V. Kable ; the defendant infilled upon ieveral Ato- 
^Mj'j, viz. three-pence for a milk cow, three-pence 
for a lamb, three-pence for a colt, one penny for 
a garden, and the like ; but they were all fet afide, 
in regard no time for the payment thereof was 
afcertained by the defendant. 

T. 8 G. Woodford vicar of Elbefiame^ alias En- 
fom in Surrey^ againft Crojfe. Modus^ four-pence a 
cow for milk, and calf ; two-pence, for a dry beaft^ 
three-pence for a lamb \ and fo on -, but no day of 
payment fet forth by the defendant \ fet afide for 
the fame reafon. 

Penrice^ vicar of DodderhiU in Worcefterjhire^ v. 
Dugard. Modus of 4/. 10/. for all fmall tithes 
arifing on an eftate called Impfy ; fet afide becaufe 
no day of payment was fet; forth by the defendant 
in his anfwen 

Pemberton vicar of Belchamp St. Paul's in Ejffex^ 
againft Sparrow and others; feveral Modus*s fet 
afide for the fame reafon. 

T. 8 G. Corpus Chrijli v. Vincent, Modus^ i 4^ for 
a young milk cow, and two-pence for an old milk 
cow ; fet afide. for the fame reafon. 

And the reafon thefe decrees go upon is^ that 
tithes in kind, being a provifion made by law for 
the clergy, which become due at a certain deter- 
minate time, and >«rhich if not then fet forth arc 
immediately demandable, fhall not be taken from 
them by an uncertain payment, which becomes 
due on no determifiate day, and which they can- 
not know when to demand, or go about to receive, 
if it be withheld. Befides that fuch ^n uncertainty 
lays a foundation for many difputes ; as in the cafe 

of 
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of the death of an incumbent when tithes are paid 
in kind, all tithes fevered before his death go to 
his executor, the reft to his fucceflbr ; but if a M(h 
dus to be paid on no certain day ihouid be allowed, 
no one could determine in that cafe whether it 
jhould go to the executor of the preceding in- 
cumbent, or to the fucceflcf. But it feemeth to 
be now held, where an annual Modus hath been 
paid^ and no certain day for thd payfnent there- 
of is limited ; that the famie (hall be due and pay- 
able on the laft day of the year. 2 B. Eec. L. 
395. 
Jf^'J^^ A Madus muft be ancient ^ and therefore if it 
ts any thing near the prefent value of the tithe, it 
will be fuppofed to be of late commencement, and 
for that reafon will be itt afidie, as ki the cafe oi 
BenfoHy impropriator of Broffdey 5/. Leonard^ Mid- 
diefexj againft fVatkins and others. H. 3 Ge(>. 
The following Mddus^ viz. 5 i. an acre for tithe of 
winter com^ 4/. an acre for fummer corn, 2S. 6d. 
an acre, for upland meadow, and 31. an acre fCMr 
low land, were fet afide as too big. , 

So in the cafe of Lloyd, vicar of Epping in EJfex^ 
ag»nft Smdl and others, 4 G. The defendants in- 
fifted on feveral Modus' s itrc all fmall tithes arifing 
out of their refpeftive farms \ but it appearing by 
their anfwer, that their fmall tithes in kind, . in the 
year demanded by the bill, did not amount to 
more in that year than the pretended Modus'* s, the 
Modu/s were fet afide. 

Trin., 2 G. Franklin, Jenkins and others. The 
bill was brought by the pari(hioners of Farnbam in 
Hamfftfire, againft the vicar and tenant of the im-* 
propriator there, under the hofpital of St. Crofsj 
to eftablifh feveral Modufs, amongft other things ; 
fome of which were fet afide as too big, and 
among the reft a pretended Moduf of 6 d. for the 
tithe of a calf« 

So 



So in die (^e of Ld;^^ n^t^^ 
ift ^loYrtr, iig^mfl JSMbutp^ rWo l&llin^ and lix- 
l?ence for a tfehc Uttfi^' was fome yeai^ ago fct 
afide as too liig fbr. a A&Au. j&nd thd rcafoh' 
didi^ dtscttes go upon is this : 'f hat the value of 

riiomftjr. being much greater at the liflc When all; 
Muk/s am isrefactira to have beguti,^(tun it is' 
notr, a IjMss near die value cif tb<f tit%s at this] 
day TA\A have been at thait nmt k ^r^t d'eal nidre^* 
and it Is not to be fuppolbd^ thaf the parifhibners^ 
wodd at anjr thne ^9t lb thuch rAoti than the 
value cf then" tWics. 2 A £i:>. Z. ^96, 

. A ModMT miift be fotnething durable ^ becaufc i^^''^ «ift 
the uthe to kinti b an inheritance cdrCun, and it is ** *"*"*• 
agahift n^ttutc that it fhould be exdnguiftied by a^ 
recompence not asr durable at leaft, though not fo ' 
valuable; for thiif teafon, fow ^erice to be paid 
yearly, by two perfohs inhabiting' tv^o fuch houfes, . 
in confideratlonr of all tithes,' hath b^eri adjudged 
iH ; becaufe the houfes may decay, or poAe live in 
them. €ibf. 675/ hCrd. 139. 

Cuftooi or prdfcriptionjnuft bex:onftant without ^'*»*;».«^ 
interruption, and perpetual, from the time whefe- btlS^Sj!?* 
of the mcitiory of man is hot to the contrary j for<i«^ 
if there had becil frequent interruptions, there can 
be no cuftom br pfeftription dbtained ; but after 
a cuftom or pfefciiption' is once duty obtained, a 
difturbai^e tor ten or twenty years Ihall not dc- 
ftlovit. t>eg.,p. 2. r. 13. 

As every coftfideration will Aot make a good ^^ •>•« 
AJbijfy, fo a ModUS^ thbugh founded upon good* ''^^^ 
c6n£Ddefati6ni may be feyeral ways difcharged, and 
nthes become due in kind : ( 1 ) Where land is 
converted to other ufes ; fo when the prefcription 
is" for hay and gfafi, fpecially, in fo many acres 
of land 5 if the Taiid is converted into a hop-gar- 
den or till^e, the prefcriptiorf is gone. (2) By 
the alteration or deftruftioii of the tmng, for which ' 
the money was paid \ as where two ruUing mills 

C wer^ 



were under the fame fooff^-jaad turned into- a 
doni-miU; where alfo there was one pair of ftones 
in a mill, and another pair was added ; and where 
die water-courfe was altered Jb^ the pwner^ and 
the mill was pulled down " and re-edified upon jti 
in all thefe cafes, it was adjudged that the Madus 
was gone.. But where a man was feifed of eight 
acre,s of meadow^ and one of p^ure^f for the 
tithes whereof he had paid time out of mind, 
five, (hillings and four-pence, and afterwards the 
owner built a com-miU upon the fame ; it was 
adjudged that he (hould pay no other tithes for 
. .the corn-mill, becaufe the land was difcharged by 
the ModuiJ, 2 Tnft. 490. Gibf^ 6^5. iRol Abr. 
^51* (3) By non-payment of the confideration,. 
or payment of tithes in kind, for fo long a time^ 
af to dcftroy the poffibility of making proof that 
luchi cuftom or prefcription was: but ^n inter- 
ruption for fome Jhort time only, will not dif- 
charge it \ efpccially if made by the leflee, to the 
prejudice of the leflbr. tVatf c. /^y. GihJ. 675. 
.2 Bulfi. 240. , 
Modm\Mm ; The rule is, that the Mi^ius is to be fued for 
in the ecclefiaftical court, as well as the very tithe^ 
and if it be allowed between the parties^ they 
Ihall proceed there ; but if the cuftpm be denied,, 
it muft be tried at the Common law;, and if it be 
found for the cuftom, then a confultation muft go;, 
otherwife the prohibition ftandeth. The like i& 
affirmed, in cafe a jury upon ian UTue joined ia a 
prohibition upon a Modus decimandiy find a difib- 
rent Modus '^ fince a Modus is found, they fhall 
not have a confultation. z Infi. 490. GibJ'. Cod. 

- The principal reaibns why the courts of Com- 
mon law prohibit the fpiritual court from try- 
ing of Modus\ are, that whereas every Modus is. 
Ic6 than the real vdue, the rule of the canon law 
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il, that le& than the. real value fhall not be taken» 
and that a cuflom to the contrary is void ; ,and that 
the ecdefiaftical and temporal laws differ in the 
times of limitation ; forty years or under making 
a good cuftom by the ccdefiaftical laws, whereas 
by the temporal laws, it muft be beyond the time 
of memory. Gibf. Cod. 6q i . 

But the {piritual courts have commonly allowed, 
and do allow, pleas of Modus decimandi^ and the 
averment in the prohibition is not, that they do 
take cognizance, but that the plea hath been of- 
fered and refufed; which fuppofeth, that if the 
plea be admitted, the prohibition ought not to go. 
And accordingly it hath been affirmed, by Dode^ 
ridge and others, that the ipiritual court may as 
well try the Modus^ as the right of tithes, and 
that a prohibition is not to be granted, till the Ipi- 
ritual court either reflife to admit the plea, or 
proceed to try it by methods different from the 
rules of the temporal law, as to the time of limi« 
tation, or number of witnefles, or the like. And 
where lord Cokt contended for the contrary doc- 
trine, it was declared by Kdynge and Twifdenj in 
the cafe of the bifhop of Lincoln againft Smifb^ 
that in cafe one libel fpr a Modus decimandi^ if the 
fpiritual court allow the plea, they may try if. 
^bf. 691. 

But, notwithftanding, it feemeth now to be 
clearly fettled, that if a Modus decimandi be fucd 
for in the ecclefiaftical court, a prohibition lies to 
ftop the trial of it, if the Modus be denied ; and 
the reafon is, not upon the account that the Ipiri- 
tual court wants jurifdidion, but in regard of the 
notion the temporal law hath of cuftom diflferentr 
from the fpiritual. And feeing that every Modus is 
due by cuftom, it is the Common Law only that 
can determine, what time and ufage with us (hall 
be fufficient to create fuch a cuftom, that is, time 
beyond all memory to the contrary. Whaeas, by 
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t\^ fpirkuW l^ifj <omf fifths rcf^ y/?jips, .f9piet»pc|P 
cuftofw. . . ARd pjTQhibitipRS ifi ^MV^,9^^^ m^^ff^^P- 

4i4ipp pf thp' flatter; ^qt infefpe^ 4iF ,% trial^ 
vhiph i§ to lie hy tlje . t^qpor^l 1^ cw^jj ^iifi tf 
upon the trial it be foiuv;| ^^ 1F^ M^^H^> ^^^ W^"" 
ct^\xm ihalj gp on ip th? ipiricual cfl\ir<i li^ 
rAinif tl?e Madui^ rfxe pfqhi|i|ipn ftajl fm^, 

^tog*![ T'hcrf having been ^wo yerdi0:s in tlu$ cafe u^ 
i^o^«'. favour af the plaintifiF in eauixj^ ti\t Modus wa$i 
hp\y cflabJUHe4 with fchff coft$ at l^w, b^t noq^ 
vjrere given with regard to prpceedings in equity i 
for lord Cbamll/?r fai4j ^ fy^tf in this court wa^ 
merely for the fccuruy tx the plaimiff, aod to pre- 
yen^t any farther impeachment of his right tp a^ 
hc^pfi^tk frQai the payment of titt^pi^ ip ^ede >. and 
V^at'thi? W3is like ^:he c^fe pf a bill bjwight to per- 
petuate the t;eftiqacviy of wltpefles, wherein Qoftsj 
^re never glv^n againflt the defoiidant : tha( i(h^ 
piaintiflf mjgl^t h^ve applied fw*% pwhibation^ a^i^^ 
if he had i^ic^eeded theirein a? law, he would hav^. 
had his colts^ and ' he oujrfi^ to h^ve th^ fame ad- 
V^age with r^ard to the proceedings aS kw^ di- 
rected by this coy rt ; b^t l^at thqre w^s no pre^ 
tence for any other cofts. His lordfhip decreed 
thit Mpdus to be eibbUthedt and ordered thede- 
^ fendant to pay cpfts to the pJaintiff, m refped to 
t)ie proceedfii^^ at law^ tp b^ taxed; but as to. 
cofts lA cqwty, .re^sjdpg to the Modus\ bis lordft>ifk 
did not thlqik ^ tQ, a^^atd; ai;ty to b^ paid by either 
of the fa id parties, In Chan. Jan^ z8th 173.7*. 
By JcMrd Bardmichc. Atkins's Rep. 6x0. 
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jdn^ a^^ietUal table ^ index of liui^ tUbaSUy mi 

' MpttUheable<i 

. . ■ ^ » «W .^ ... *i.. '.t< «<l ..I 

A CORNS (which are include^ m the AaQ^Q 
•4:\ !^ jMm; i»»c ^ ^hirf ef choie thng^^ wMch 
i^,^9tif^<fe^]^ltt^^)^J?fmbge. Gikf. Cod. ^y6. \ 

is payable for the tithe thereof 3, -bqt if .^ateit b]!^ 
fu^,.. daefpi. tk^ tfifiBnh; value or,.i»ortlt tlier^f. 
^g0dolf\4if, .;j^»df,fej^iMi<'OT<i.fa^th, if.the Aid 
£|ftH«.()wlj^ bi^ ^ j*efc. (hs^ \s» p«i4 the Modi 

ch«re(if)«fifr tlMA thf .owner of the .ht^ flt^U 
pay the tith^ aJgcpiKl^ngit^. tjhe talm <>f fiick ^ruitaK 
^■»rfw. . apo.\. ,j 3^,!; . . . ^ 1 .: 

%; S^t^F^i* »..^t>®f .<pq&katl09 ki. th?. R^ftei» 
^.ihe.ij^h^ofyf ft9»§f.i. Ar4 k>»ci<<?f4f (i y ii;^.. 
49^,bO liy$t..ffiii{ ^iW«!»f..wl^es (b<rit. b« paid, b«- 
c«u# .d^y WfteBft juafly.,.. And* io!.J2<yii«^> caftt^ 
2r/«. 2'7<if. I. it was faid, that of acornfi feycreck 

.. Bupiphttf ti(i:»frf*Wa«».<bat. Ae.wprtfs.dfopt- 

$(00^ tiifr |raes« sn^. ^ bfOg^ tat thetn^ a diftkic«^ 

W4S nw|e».ith(iH5rf^ejfihail not be liAabte, «n-: 

B^W.^ t '' I *>'" T' • • ' » 

fte^X^ fhatof 9tti^ xhmj§ tithaUe; if ga^tied, thiey. 
liiall . paj^ ud&es \p ]^nd v and the. tewhrpenny, or. 
tf^ih^^j^in tfee pwn4i' it>i*U (uch^ikecafeft is 
' 9QC CO be ccMifiderted as^ e^ttfive p#^ fhe: titbe» tt>t 
iKS'P^d'ia kkic^ bm oal^f as ^reafoi^bl^ f^sfaftion^^ 
^fibKa the piriilKCHvef ^i^pofecb of hi% V)hole pro- . 
4u^f unfcvered* And where the accnuis are ijot-: 
gaihepe4' by the owiie r, but foflfered to.befc^ upoa: 
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as they drop y the cafe feemeth to fall under the 
fame equity , as where turnips aire fed upon by un- 
profitable cattle, for which an agiftment tithe ihall 
be paid. ^ JS. E. L. 423. . . 

Aftttweat- If a man pay tithes* of Com, he (hall not pay 
••^ any tithes for the after-pafture of that land for that 

fame year, nor for agiftment in fuck after-grais. 

But if, after the crop i^ taken off, the land fhall 

be fown wkh turneps, he Ihall pay tithes of fuch 

turnips: for that is a new bcreafe. Bunt. 3k4« 

8 Fin. Ahr. tit. Difmes Z. 

After- math The general .rule in this cafe is^ laid down by 

^ trth " ^^^^ ^ ^^y^' ^^^^ ^^ after-mbwth, that is, the 
fecond mowth, tithes (hall i>t paid ^y^r^, .with- 
out a fpecial preifcriptioh to be difchargcd by pay-* 
ment of the tithes but of the firft mowth, and then 
k (hall be difcharged. i Roll. Abr. 640. 
, But Sir Simon Degge fays, that tithes ape hot to 
be paid of the after-mowths of meadows : but if 
the meadowing be fo rich that thieire are two crops, 
of hay goit in one year, thete the Jwurfon (hall have 
tithe as well of the latter as oiPtherormer crop. Deg^ 

But if the occupier of the land can prefcribe, that 
in confideratiort the owner do*hitoake the 6tft ton^ 
ftire into good and fufficient hay^ and fet it forth 
in cocks fuffidently dried, then he (hall be di£^ 
charged of the niches of the aftei»-mowth^ this; is a 
good prefcription and difcharge, by reafon of the 
kbour and coft, he beftowed in making the fir(^ 
tonfure ir«o hay. Sec 1 R0I. Air. 648. 1 Cpo. 
404, 3 Crv\ 66o. 2 Cf$. 42, 116. Moor 910. -^ 

Or if the t)refcription be, to be difcharged of the* 
tithe 6f the ^ter-mowth, only upon coniideriitioa 
that thev have ufcd, time out of mind^ to cut down 
the gra(5 of the firft mowth, and the feme to redd 
and (hake abroad, and the fame ^grais fo difperied 
smd caft abroad to gather into wicks ^nd. windrows. 



ttd^Kt It^iatx^finalL' cocks at.dieir dwn ckA ; this 
. ift {uffieie^. thoQghi it lie not made intx^pt^oBtJixf. 
:Qi,\^'4ti.x ••'•'? • ^ 

. : ' Andlin the cafe of N^ri^^ and Bri^s^ Trin: '^ 

mU. 3. it was faid by Trely, Chief Jqftice, that 
^titbest arfiiiuit payafa{e.for'aiiM'*mowch dejsan\ that J[^' 

th^reibitiit iB. byt form to lay a ctiftom to'bedif* 
^chMflbd ofctthes oiafm^mowth, inxxuifiderttioA of 

mabmg sthc former mowing into 'Isiy ; &r ddi^ 
iaie ^^irabie .only . of tbings renewing once in the 

. If .a man j^ titheis of hay^ it is faid, that nD Afttr.p4F> 
titlv^.oiight to be p^/di^^n aftJcmtPiii foi'the^'* ' 
paAism: fit; the fame land for the iame year ; for be 
.fi]kalL^oot pay tithes twice in a year for the £une 
thing :.'fiDr the. aftetvpafture is only the relicks 0^ 
the hay, of which he hath paid tithes before. ^ 
Jr^,J6sz. iR(d.jttriS^* Nor for agiilments 
in rfttch afisr-grafs. j Rd. Abr. 640;' BMb. i, 7. 
Bat. tbiSf is to be underftood, whoe Ao more grafs 
is left by t^ fcythe than is ufual ; for if hirore grafs 
^lan ufual is fraudulently left, the cafe is othcrwife. 
2 Bulfi. 238. 

If an inn*keeper pay tithes of hay of certain 
land, and the reft of die year afterw^ds, putteth 
iilto the fame land the hories of his goefts which 
come to market there, in the fame tdwn ; it is faid, 
no tithes fliall be paid for the herbage of thofb 
-hotfes, far this is only tiie after^paftii^e of the land, 
whereof he hath befot^ paid tithes. 1 RoL Ahri 
j54i; Giif;Co(L6y6, /. 

Agiftxnent is. the ibeding of cattle upon pafture Agiflment 
land, which: pay no other ti thes ; and is fo called ^''p*^""^*' 
irom iht Frencby gtjferj gflSr^ [/"iif^r^} lie ; be*- v/o^/^^/^^^^^ 
caufe the beafts.are levant and couchant, that isi^c^y^^^/^^;^ 
lying and riling. So^(^^ in a foreft, in an old ^ 
verfion of the cbarta de farifia^ is called g^-tahf. 

E 4 Tithe 
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26 JbtHK tQpCtlM«i 

tithable, and muft have paid tithe, if otti^iw^n^^uU 
.^ttitWQ. ■ h^xR^m 1 ^pn 2-1 SaiL 6g^ ^ li^^S i • 

' ' ^ ; i Jpr^4|;G^ildV. ra^ jvkk. ie^[if£i[Jtp:timftniMC< 

'''' 4lttLt Jtois(ito:h£;p(ii4 foc.bcafts agifted tor hin:^ 

' ibf dnr.QB&uscenl q^ib^ . thac jdd j)tbcim2re ijnsU 

i^ik^t fifit t^^ifiarfon;; jimi* not ^ tcattie iw|vdii> 

daiourifkoJDf<griifce:pb)i^ioa; iia3,>iid fi^ ei^ojnd 

in the fame parifh \ becaufe the ipacfeg: hatbtithe ilqr 

u-'^Sttt: ^t^f<9ireigQeri!li(aif4ii9»'}iL^^ 
s|laftarQ^^Ujni fori cattle; Iked t^ ^xtg^MA 
^g^ %6i be einpk>)9ed in a ^retgni paiiQi 1; 'heifiiaU 
'^a^lCflbf ibr ^M)agift]cetxrjof 'iiudi.x:a«tte^ -^iD^- 

r: . i^&i£ tho ifani0 tattk>sMEt tii^ned offito bt fat^ 
.^n^ ^!;|;raw)^;: llkce.^liiheB of ag^ihnettit^hall ipe 
Jp9^ V 6nt:e aI^. ife pa vtiybcaeficiat tx) theparfeci 
cin ioyi^Qi i^qs^j Aiad fo of cgm^s after diejp act 
.bcQMir.:bairen»> ai&d 9m f sotted ibr ^de^. 6iii/I 676. 

Show. Ca. 193. . - . 

r: ' . 3rJ%£ IBcQ . id tb> be faad of horib ; thai! : whMe shey 
f^e k^t &f the.tife^.of husbandry:, no titbe (hill be 
paid: ^tlt.if borfes fair tkept for iate^ or to carry 
coals, or for^thelike offices vfakh acrproiicable to 
the oMTjaier, ahd not proStablc ta the paiibo,: tithe 
fkaH be paid job d^em; . (Sif; 6y6i r^fiL 1,26. z 

But facidle horfes fhall pavjtipi tithds, nd iB^ce 
tbant>at(de:fei&tkbp1ough.aiKitpaul, or oattb k»Ue4 
|$r the uie of a ipi^s own fun^ljry in m^sA of the 
^ziif^ t;hat o^hc!r\vi& acqruca tQ the parfon &om 
iJiefc, J^unb. 3,.: % J^hAbt^ 641 .^ - • - ^ ^ 

^ Jg^K ifl t^ueyibif horfes of tsaondller;^ or othais takf i^ 
>i>. aft ^i^L IliOriS^ i it is a^rc^d by ail^ chat tithe 
agiftment is due, .becaviie.iia^ni)£t ptb^miifea^ 

crues 
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I Btfi/l. \'f%. r^ I9€. 

' • lo tittCflfi^gf th^rp and JME^^» ' in die Ex- 

xiM^JCTf iP"* '7^* ''^^9 » i^eArir erf' Hoi^tk 

m the cointy atf*' •Dltf'&nii^ Bed his hSl^^tg^inft 

JflMawwrr- ( inwwirt qfeer tytg^y ftf' iKe ddie 

^ii^tttti^te'ariiirtc^ fiigeffifo; '«at^ the 

"horfti tNM MC fceprfbr^pleflfore only, but that: dip 

deftAd^ inlde ft {Mfit ofdiemt by empk^ng 

difipipi^^fett^ his *«Mk at ten mBurdiftncroiitof 

the parilh, and in loading manure, brick and wood, 

^ftvkft tiM^-MraB w tHughicw tx> the* defendants 

hmd^ fai> meiparilli of ThtUrniaHj whvch is the 

ooR ^adjbiidng pirifli i #hich nft was )}roTtd in 

the cauie. ^ The^defiMtat bjr 1^ anii^er iiififted, 

tfiap.iii« hoiitt ifi^erekepc . mr Us coach^ and for « 

plraiiim^oBlf^ ind'imt^ net: fiable to pay any tidt6 

ftf 4^gilliaM»t^ ite feiilM tt^ The 

wtti ifMit unwimoully of opmbji, tha( coach- 

kocfet wbre Kafcie' #» pa^ ttdke bf aeiffnicnt, and 

decreed die defendkute oyiccobnt for me fame, and 

is^pay^idjnttflrhis'iKifts. tB.EvL.^ot. 

If a^man ^f tithes* iir kind m the p^ttfiAT, for his 
iasibSyltarces, and biher things, going and tuifin^ 
upon^ hs paAares^ ws^es, or other lands ; ftisfaio^ 
Aas he fiiatt ndt-aft^rWards^ in the ftme year^ pay 
«Aes*^ agiftnienr£(M-^the £mie pafliire^ waftes, ot 

Hit in: the c^ tf- fjfknmn and Bitrhri E'. rjtff. 
where ^ fUit was for the ddic of ^ifhnentof 
INmp^ wMeb werr.depaffured on tunieps^, remain* 
ing on the ^und unfevered, it appeared that the 
dimndMt had pttd tithe wool, aiid aft^r diearing 
^e^ ftd» his fteep with tonicps, by Which dicy 
werebMiered fire Ailfin^afiieeps^ ' and tithes were 
^tePt^iist^t^iSMrmgc^ 231: 

And the like was ^ccrccd in die <Mt hi Swivfm 
M J)i^r H.^^%u ,5^. ji4t foriirfochcafc, 

' • ' ■ thtf 
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the iheep hwg turned oSuto ]m fitted ! .coafe itoirbe 
profitable to the parfon it^ aay other waf • t .' 

The tithes fw jd^p^fturing* unpK^tabk cattle 
.O^ght.tp t^ paid by th^QGCupier;of.the,grQUod» 
and not jbyi the o^ner pt the c^tt^ . Bhj^j 3^. ; r: : 
. ]^or ii the occupier' oC, the grouod wece: iK>t m 
.fuch. aSe^^J^^ HM^le, . it ivoutd bti git^^^riffOMir 
veniei^t fpn thf; paifon ^tpt fipe ev^iy ow9W of the' 
t)eaft9^ -fM; perhaps >it .would be h^' tP.be 
knowni\{^p4 m ' - 1 ^^^ ^. $56. Z?^.-^* 2. 

» # ^ • • • .. ^r. ■ ■ ' ' • 

] But iif j^ IS, ajCQ^qAon d^ is depftfturedti the o^ 
W of tjuf. fettle (if known) snuftp^j^itho mhc^ 
^4 iiptth^ owner of ;t^^ owner 

ojf theifoii^J> no profit % it.' BHnt^ 3.. 1 - v. i 

iri(44 €(WVt ag^inflbtheidceu** 
|>ier of fhe land,, or in gafi^ d^^ a^ gjifA cmle» 
eithqr, agaifft^ the occupijir ^pf jtbfl jland* ort!Qwner of 
the cattlcuv : and ijo .'pinjlubitioJir ^^M- lyi Giif^ QU. 
^J 7^' Jones (ff^.) ?54--^^^njj84:i'. , o.!i I > ^ 

As to fhti manner of paying tithe fori^giftfn^oft 
where, tvoiXi^ cuilaa](js» if it be paid.forfgueft 
cattle taken In, ip is faid^, th^.the tenth p4t,w tM 
xi^qnev ipeceiVed. is payable for agistment i if for the 
6wners.^^^iie, tb^jithe, tithe fliall be according J» 
the yalue^oi^ th^ land, after the'faite of two ihilliilgi 
in the pbuncl : For that;th^ cannot ptberwifc be 
valuqd,n ocMacccwnted i^r, becaufc thfijpft>6t& of 
the l^n^s iptr which theyjarpp^d^ are, repvyed by 
the mouths, of the bcafts.; ^ Cfilifi Qgd^ .6;?7^ fimi^ 
184. H^ktf. c. ^Q. . . , . ' 

But by. cuftorn^ or prefqription, fucK t||hf$ may 
be paid in pcher manner, iHS !by the aci«, 4{id iot 
all manner t>f cattle together, or the like.. Waff* 
c. 50. GiijC Cod. 6yy. Sim. 560. 2 Mk. 6^5, 
Carib. 39^. Bunbi 5. 

It was iaid by Holiy Ch« J. in t^e cafe of Hkki 
9fii fV'Qoifirh 6 Will and Ma. that tithes of bar- 
ren 



jLalnjs conccmiits dtl^il# 59 

ren catde are due it tmmmad jure^ and two (hil« 
hxn^perpoimi is the ufual dthe of common rieht, 
thouRh diere are divers cuftomary manners of tidi^ 
ing tor them. And the plea, that no tithes had 
ever been psud within fuch a hundred, for the 
a^fhnent or any cattle not ^ufed for the plough or 
pafl, was rge&ed, and die cuftom was declared a 
v<Md cuftxmiy and confoltadon granted. Gihf. Cod. 
6yy. 

Where profitable and unprofitable cattle feed 
toeedxer, ddie Ihall be paid in kind for the profit- 
abk^ and agiftment for the unprofitable. Gihf. 

^77' 



In ibt cak o£ Smitb md lUocUffj H.irijx The 
barons were of opinion, that4i modus' di one Ihil* 
ling in the pound for pafture, according to the va- 
lue of the land, was a void modus ^ as is alfo a mo- 
dus of one (hilling in the pound, according to the 
value of the rent. Bunb. ao. And the like was 
adjudged in the cafe of Harrifin mA: Sharp. Trin. 
J 724. Buni. 174. 

It was adjudged, Jmf. 5 Joe. i. that tithe of al- AUen. 
ders {hall be paid, although they be of twenty 
years growth, and more. Gilf. Cod. 6yy. 2 Cro. 

Thh is frequently mentioned in the endowments Aitanfe. 
of vicarages, as that which the vicar ihall have for 
his maintenance ; and upon fuit in the Exchequer, 
2 1 EUz. concerning the rights of the vicar of PTeJi^ 
iaddon^ whofe endowment was altar agium cum man- 
^ camfeUntiy it was determined (according to the 
definition of aliaragium^ given by the lord bifhop of ^ 
Ltrndoftj upon conmence with the judge of the ad- 
miralty, thp dean of the arches, and four other 
doftors of the Civil law) that by altarage, were 
underftood thhes of wpoi^ lamhs^ coUsj calves, pigs^ 
goJUugs^ chickens, bulter, chiefs, hempy flax, honey, 
frtdts, beris, and fuch other fmall tithes, with of- 
ferin^Sy that (ball be due within the parifh of Weft- 

haddon^ 



6o ItDif concenEfiv tlDftlcA 

i&bito. The like aUb ha4 b^i> deitcrmiriGd ki the 
iame court, ia the cafe of j^^jitIm iiV Nwikmnptmi^ 
fiiiu^ two or three jpearf before. Gihf.^ CW» 6^7« 

Applet. ^? ^ ^rtfa year of Qb^^ L libel. 1«a9^ m ;tht 
fpirituail covKt £Dr tithtf oH^; f#er pbcks of a(>pi^ i 
and the owner <^ the orchard pvay ^V ^ prdnbitida^ 
upoa funpUe |haii he had but two peck» in all, ,aad 
they weie (jtoleai the Qoftft; lefi^ifred^ thtttif ike 
owner (ufFered another to puU his apples, the.MT^ 
ibir ihall havr tisbea v but &tfaier#irei 'tf.fbejtJDr taken 
by perfims not .k|ioi^ii»i (fop they are not.tkftaiUe 
before pluckiM;) unlefi tHey.afr. taken after, die 
proper time ofgathering, through the negleA of 
theowner in kptcmg,tfaeiAka%MOlon^ G^^Cod. 
6j*j. HefL iQOp i • 

iMh. This 16 agp^ed oa aUiMods*fi^ be tdnha^^ an^rfti 

to be free from? tithe$i> JewiiQg. of 6r aSovb ttoem^ 
years^ grow^th. .Gii^C^ ^^liSeeAT^bi^f 

afp-tr^ Ja the jhventeentb yeW «|[ Jam L jaipiUulMieii 
^ was prayed^ in a; ftnt .^^ i^ffi^ti^es, iki £^Mwgkaim 
/hire ; and it was granted, becauib;in iBaai. couoCry; 
where timber is .fcarcr, afp^ becteby add ocber Jike 
trees, ferve ^k tinfibtfr^ atid of aif^tBeestke-cotiili 
iaid, as a reafbn^ wbjr the¥x<^It£.BOtCOFpaj{ tathr^ 
(hat th^y ferve for arrows for defence of the realm : 
a-circumftance, whichi it is to be hoped,; will hot 
now be judged fufficiertt gro^aiidr ef eaceepttoiv m 
other counties where* it i» not ufed iar iqfnibeirl 
Gibf. Cod. ey^. 2 Rol 8|.: 

Barki Bark, where the tree ts a timber^tt^, 0^ ^V!^ 

no tithe •, being privileged by the hdj^.oi the tree) 

Barren land. What IS, aiK^ is Rot barren land,. wAhyctm&k 
ouence (lands difcharged i is particulkrlyihewfr be^ 
tore in ^^ ijr tO" 21. 
Beans an4 If a HKui giither gr^^eil peafe to ^<ted j». bis 
^^^* houfe, and there ipend them in kis' family, w> 
tithes (ball be paid tor the faifte ; bol if he' gather 
them to fell, or to feed hogsc^hfre tidMJ9 fhaXk be paid* 
for them, iJR^/.^^r, 647. Deg.p.z.c.^. Matbew 



mkry Term 19 Jftwc, prefemd bis bill an tb0,|MsfectL 
Qpiurt of M^cciifW %ainu £££0/ the fiirqicr of diep'"**' ■• 
unpFopriMi r^orf (sonpng odicr thiogs) 6>r thc^ o^km 
tidies of peas and beans ; and alfo preferred his 
UU io the Unm oourc ifcerwai4$ ^ftft Aajhn^ 
elquire, the impropriator, and had a decree for 
th« iMat:^ though i( was if)6fted by the defendants, 
th^it cbe vicar wa$ only intttled to the tithes of peas 
4fid bcw^ &t and pkuited in rows and ranks» that 
l^»re been hoed and weeded with the hand, where 
the ground has been turned with the fpade, as weli 
in €^pea fields as in gardens ; but not where they 
h4ve been fee in rows and ranks, aiid hoed and 
weeded with the hand, where the ground has been 
turned only with the plough : from this decree 
there w^ an appeal to the houfe of lords, and it 
was there affirmed 24 Jammry 17 17. Bwik. 19. 

Bill by the plaintiff as kSee cS the vicar of Tkht or 
rhifietmtb^ for tithes of peas and beans fet and J^^fifcSfh. 
fowed in rows, drilkds hoed, and hand-weeded in paid to tiM 
a garden-like manner, agaiiatft the leflee of the im^t'TZ 
propriator (the Deaa and Chapter of WinJ^^) as I'ictr doth 
being a fmaU tidie : the defendant infifts, that a h^wi^ 
g^eat part oS tl^e parifli is converted into diis me^ ^^^^ ^"^ 
thod oi Q^dlttvation, and that this titlv^ was never ^'**"*^' 
paid to the \icar, but atw^s to the impropriamr. 
Two cafes were quoted by Mr. Amyront for the 
plaintiff; firft, Stefbtns v. jMartin^ HH. 7 ^. 3. 
which was a^med upon an appeal to the houfe of 
lords^ fecond, NicbJas v. EUHoi : To which it was 
anfwered . by Serjfant Stephens and Mn f^ardy for 
the defendant ; as to the firft, that it did not ap« 
pear (in that cafe) the iosipropriam: contefted it» 
nor what the indowment was i and as to the fe* 
qondy. thei^ was a proof of ufage by the vicar for 
forty or fifty yc^^ receiving tithe pe*» and beans, 
where plough and ^^adc were ufed ; but where the 
pjoiii||h. oMy was vdTad^ the^ iqapropriator received 
2 them. 



6t La^i^ tohtmiH ^itW^ 

tiieau And per Curiam \ There bcirig no imibw* 
ment prodilceid, nor ufage proved in the ptcfent 
cafe, the InH was difikiiffed as to the demlnd of 
' . peas and beans. June ii, 1724. Bunh. 169^ 
1 70. 

It hath been dffputed, whether the tithe of beans 
and peas, gathenxl by the hand, and fold for 
man's food, is a great or fmall tithe. As in the 
cde of Sims^ vicar of Eaftbam in Effixj a^nft 
Bennet and Johnfin^ occupiers of lands within the 
faid parifh, and Wilks and Hitcb^ impropriators of 
the reAory of the faid parifh ; Deeember 6, 17&2. 
Mn Sims^ the vicar, brought his bill in Chancery^ 
in the year 1756. fettins forth, that by the indow* 
ment of the vicarage, he is intitled to the tithes 
pf gardens and curtilages, and all forts of tithes^ 
except the tithes ^ of iheaves, and hay and mills, 
{p'ater decimas garbarum et fcmi et molenMnorum ad 
ventum] % that the defendants, Bennet and Jobnfon^ 
holding feverd parcels of land in the faid parifh^ 
did in the fame year, cultivate pieces of fuch land 
with beans and peafe, of fuch fort as are generally 
ufed for the food of man, which they gathered in 
the months of Juney July and Augufi^ by the hand, 
in the field, by plucking them from the (talk 
whilft green, and fent the fame to market, and 
fold them for the food of men accordingly •, and 
infifting, that by the gathering beans and peaie by 
the hand, fo cultivated as atorefaid, he, the faid 
SimSy as vicar, by virtue of the faid indowment, 
became intitled to the tithe thereof, and that no 
tithe ought to be paid for the fame to the impro- 
priator ; nor ought beans and peafe, fo cultivated 
and gathered by the hand, by plucking from the 
ftalk whilft green, to be confidcred as part of the 
tithes appropriated to the reftory. To this bill 
the defendants put in their anfwers. And the de- 
fendant Bennet faid, that in the year 1756, he 
fowcd thirteen »crcs, or thereabouts, with peafe 

and 



and bonfl^ in the open fidds in tbc £ud parifli^ 
and believed diat in Jtme^ JmIj and Ai^t4^ in 
the fame year he gathered ten acres and half, or 
thereabouts d[ the (ame, by the hand in die &ld, 
by plucking them from the ftalk whiUt they were 
green, and ibid them in a cart by retail, by pecks 
and fmaller quanddes, in and about the pariih of 
Eaftbam^. and in the flxeets of London \ and the 
remainder of fuch peas and beans were gat hered 
into the bam, and tluelhed. And the defendant 
Jobnpm faid, that he fowed five acres of beans 
and peas in like manner, and part thereof he 
plucked by the hand when green, and Ibid the 
iame in London ftreets, and at market, and ga- 
thered the remainder into the bam. And both the 
laid defendants faid, that all their ground in the 
faid parifh, fbwed with peafe and beans in the 
faid year, was ploughed for that purpofe,' and no 
part thereof was dug with a ipade, except undo: 
or near the hedges, where the fame coulcf not be 
ploughed, or in fuch places as were too wet to be 
ploughed; and that the tithe of all beans and 
peafe, whether gathered green or otherwife, ha- 
ving been always paid to t\t^ re&or, and efteemed 
to belong to him, they had therefore compounded 
with the impropriator for the fame, and hoped they 
ihould not be compelled to account alio with the 
vicar for the fame tithes. The defendants, tVUkos 
and Hitcb^ in their anfwer, iniifted on their dgfat 
as impropriators. Witnefies were examined oa 
both fides; feveral of whom depofed, that fuch 
peafe and beans as are ufed for the food of man 
nad been cultivated in the fields and grounds of 
the parifh of Eaftbam^ only for about thirty years 
pail, and were cultivated and gathered green oS. 
the flem, as ufually done in a garden (lave only 
that in the field, the plough hath been generally 
ufed, and in the garden the fpade,} and in rows, 
buD in a different manncx .ffQ(Q ihofe planted and 

fowrd 



§1 iAm ronmnfoff titltd^ 

ibttped in fidds^ in the ooitimoti cdurfe of ^Afj^df^ 
for pnyrender^ and upt fin: nitons jfood. , And one 
<^ the witnefTcs, Mr, ff^sf^ vicar of the ^sfUhof 
jyitfthaM, (acQcining to that of £4/fl»tfM), fatd^ tiiac 
IP the year 1753, lie oommenced a fuit f»C&»r« 
ctfy agaAnit the impmpriator and others of hb faki 
parifli ftw* foch tithes, and that the tlieti lord chan- 
ceOor decreed in his fa;^rour> and hehatheqoyed 
die fkid tidies ever fimre. Chi hearing,, the lord 
keeper Heti^ decreed, H^member 10, 1760^ ^c 
the vicar's bill (hodd be difmiireds without coAs : 
upon this, Mr. Sims appeakd to the houfe of loids^ 
fening ibrdi the following realimd. i. It is ad* 
mitted by the refpondents^ dhat if 1^ tithe of 
beam and peafe, cultivated in a gaivieii-l&e man- 
ner^ lEud ^uhered by hand Whilft green, is a fmalt 
tkfae» the fame is not .induded in the exception 
out of the vicai^s indowmenti Many arguments 
n«y be oflSawd to pwove it fuch. The quality of 
all tithes is to be deceraiined at the time pf feve- 
ranoe, when the right accruts^. The fame dting 
wiiich products a great tkhe in one ftate, and 
nxide m culture, produces a fmatt tithe in another. 
If ckivcr is cut for hay, it is coaSdered as a gttat 
tithe ; «dien fuSered to grow for ieed, it is confi' 
dcred as a foiall tithe. This is alfo the cafe of 
tares ^ when cut grem, they are ricferred to the 
dais (^ ibudt tithes ; when matuned and dried be* 
fiofe cut, they are refe^ed to the clafs of great tithes. 
The tithe in queftioft ii certainly not a dche of 
. corn or grain, and it bears two marks of a fmsdl 
tithe; the one, that it is in the nature of a garden 
tkhe, being diftinguiflied out of the defcription, 
not by di&rence of culture, but merely l^ the 
locality of fetting beans and peas m fieid^ ; the 
other, that it is a new and niodem culture. 2. 
Suppofing the tithe in queftion to be a great tithe ; 
ftill die vicar was intended €o be indowed with it, 
becaufe it is not included in the exception out of 
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fi» indowment. Peas and beans plucked by the 
hand, wHilft green, from the ftem, however cul- 
tivated, or wherever planted, can never be tithed 
under the defcription of decitme garbarum. SpeU 
tnoHy in his^Ioflfary, interprets garba to be fafciculus^ 
cither of fruits or wood. Bu Frefne calls it Spi- ' 
carum Manipulus. And Matthew of JVeftminfter 
faith, frumenti manipulus^ quern f atria lingua dicimus 
fheaf, gallice vero gArbatn. But the tithe in que- 
ftion cannot fall under the meaning of the word 
garba, being fet out and taken by a meafure totally 
difierent. 3. It doth not feem an oWeftion of 
weight to the appellant's demand, that if tithes arc 
paid to the vicar for peafe and beans gathered greeni 
another tithe will be claimed by the reftor, when 
the fblks ripen and are cut down, by \^hich mean$ 
a double tithe is faid to be payable for the fame 
thing. This will appear otherwife, when the mat- 
ter is confidered not in the light of paying two 
tithes for one thing, but of dividing the feme 
tithe between two different owners, ' according . to 
the grant of appropriation. The vicar will have 
his tithe of what is aftually gathered green, and 
the re^r of what is left, after it Ihall be cu^ 
down. 4. It is fubmitted to be an objeftlon of as 
Kttle weight as the objeftion juft anfwcred, name- 
ly, that in confequence of the appellant's reafon- 
ing, the farmer will have it in his power to deter- 
mine the property of tithes between re6tor and 
'vicar, from the manner or place of culture, or 
time of gathering. But this is a contingency, 
which attends this fort of right ; the occupier be- 
ing allowed by law to cultivate his lands, as he 
and the landlord fhall think proper ; which makes 
tithes, in their own nature, a fliiftuating and uhcer- 
. tain inheritance. On the other hand, the refpon* 
dents hope the decree will be afiirmed, for thefe 
(amongft other) reafons. i . Becaufe a vicar can» 
not claim tithes of any kind but by indowment, 
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or by ufagc (which is only evidence of an indow^ 
ment). In this cafe, there is no evidence of ufage^ 
and therefore if the vicar is not intitled to the 
tithes in queftion under the indowment, he is not 
intitled at all. But, 2. By the indowment, the 
tithes in qUed-ion are excepted out of the grant ta 
the vic^ar j for the words decima garharumj in the 
exception, have been always confidered as tech- 
nical terms, appropriated to, and defcriptive of 
great tithes, to diftinguifli them from fniall tithes^ 
And gdfiaj in its fignification, comprehends peafe 
imd beans growing in fields, as well as all other 
forts of corn and grain growing in fields, fo that 
peafe and beans are in their own nature a great 
tithe, and excepted out of the vicar^s indowment 
in this cafe, under the name of garba. 3. As to 
thcf objeAion, that in the prefent cafe, the peafe 
and beans being plucked green, and fold for the 
food of man, they are applied to the fame ufe as 
beans and peas growing in gardens, which are a 
fmall tithe ; and that this tithe ought to take its 
denomination from the ufe the thing titheable is 
applied to, and therefore is a fmall or vicarial 
tithe, and not within the meaning of decima gar- 
harum: it is anfwered, that all the cafes relative 
to tithes, taken together, ferve to prove, that the 
law denominates and adjudges tithes to b^ great 
or fmall, according to the nature of the thing, 
and not from the mode of cultivation, or ufe to 
which the thing is applied. And therefore in this 
cafe, the application of the peafe and beans in 
queftion for tte food of man, they not being, 
not falling under the denomination of tithes of 
gardens, technically called Jecinue bortorum^ ought 
not to convert the tithes in queftion into fmalh 
tithes. And, after a full hearing, December 6th, 
and 7th, 1762. the lords affirmed the decree, z 
B. E. L, 400. 
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This, bjr the Comihon law, is not timbcf, ftnd "^^^^ 
Ought therefore to pay tithe, of what growth fb- 
ever it be ; but where it hath been pleaded, that 
by reaibn of the fcarcity of timber in this or that 
country, (particularly in Buckingbamfinre^) they are 
forced to ufe it for timber, the court hath adjudged 
it to be privileged by the ftat. of Sylva deauant 
Cibf. 677. I RoL Abr. 640. i Mo. 541. x Rol. 
S55. 2 Rol. 83. 

In a bill for tithes of wood by the reftor of 
Whipmeed in the county of Bedfin^i the queftiort 
was, whether beech was efteemed timber in this 
country, which went to an iffue to try. Fide the 
cafes cited. Plow. Com. 470. l Juf. Com. fur U 
Stat. 45 Ed. 3* Stat. 35 H. 8. Cro. Jac. 100* 
Moor 908. 2 Cro. 199. 1 RoU. Abr. 640. p. 5. 
I Jnft. 53. Bunb. 191. 

Though thefe are reckoned among the things that Bees* 
^Tt Fer^e Natur^j and, by confcquence, tithe-free; 
yet, being gathered into hives, and become the 
property of particular perfons, it feems unrcafon^ble 
to rank them in that number. .However, it hath 
been adjudged, that they ihall not be paid in kind, 
by the tenth fwarm ; but that the tenth nieafure of 
hontfy and the tenth pound of wax^ (hall be fuffi- 
cient Gibf. 6yy. 1 Rol. Abr. 651. 3 Cro. 404. 

Ann. 5 Jac. i . it was . held by the whole court, biw^j 
that tithes of birch (hall be paid, although of 
twenty years growth, and more; and after feme 
advifement, confultation was awarded :_ and Coke 
cited one Leonardos cafe, 34 Eliz. to be fo adjudged. 
Gibf. 6yy. Mo. 907. 2 Cro. 199. 

This is reckoned by lord Coke among other Brick, 
things which (hall not pay tithe, becaufe, of the 
fubfiance of the earthy and not annual-^ and it is faid, 
that 18 Eliz. a prohibition was granted to flay fuit 
for bricks in the fpiritual court, upon fuggeftion of 
the general immunity^ which hath alfo been confirm- 
ed, and upon the fame ground^ by a latter judg- 
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mcnt. Nor iball tithe be p^id of the woo^ cut 

down for burning of bricks, fo far as fuch bricks 

are applied to the repair^ or neceff^ry inlargement of 

the ov8:ner*s houfe ; which circumftaacc it is (a^4 

not the exemption of the bricks) that gives privi-» 

lege to the wood 2 Inft. 6^u Gi^. 078. 
Broom. jj. yf^ }^gi J \^ ^\^^ caf^ Qf pfi^g . jy^ J Mafcaly I % 

Jac. I. that broom is tithable i notwithft^^ndinff \\ 
was faid to be dug up in order to bring the lanjd to 
tillage, which in the end would be for the Ipene^i of 
the parfon. . But when it was fuggeft^d )n the cour( 
of Kin^i. Bench ^ %% Car. 2. That tlje defendant i^ 
the fpiritualcourt did keep a^ houfe of buib^ndry, an^ 
vfed the broom to burn *, the plea was admitted,, ^4 
prohibition granted. Giif. 678. 2 Bulfi:. 240, 
Caivca. Xhe tenth calf is due to the parfon de Jure iwwh 

munij to be taken when it is >yeaned> and not t^e-r 
.fore •, and it is recoverable in the fpiritual courts as 
appears from a writ of confultation in the Regijler^. 
And in cafe there are fewer than ten, it hath bpca 
adjudged a good cuftom, (and the cuftom evi4^nt« 
ly fprung from the canon law,) and if th^T/? are 
feven, the parfon {hall have onp calf-, if undqf fcven„ 
then a half-penny, or what cuftom ftiall direil for 
ca5:h calf. But "whereas the canon law leaves^ it ta. 
the choice of the parfon, when there arc und^r 
feven, whether he will proceed in that m^ner, or 
let them run on till one becomes due in the infiring 
year -, the Common law will not allow qf thi§, bcj. 
caufe tithe muft be paid qnnmUy\ and fo^ when 
the parfon fued for a feventh calf becoming due in 
that manner, prohibition was graiited. Gibf. Cod. 
678. I RoL Ahr. 648. hatch 254. 

In the cafe of Egerton and 5//7/, 7*. 1725.- it was 
decreed, that where there are above ten calves, 
lambs, piggs, or the like ; the tithe of the odd num- 
ber above ten (hall be paid according to the value, 
and not be carried over to the next year. Bunb. t^8.. 
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A cuftoxn of paying the tenth part ^ die pric^ 
for eveiy calf that is fold, is a good cuftom. . Giif* 
67%. I Rol. Ahr. 648. . ^ . 

The diftin&ion of cattle, as dtjiable^. or potQ^ttie^ 
tithablei hath been already (ettled u^der th6 head 
of agiftment \ and it may be a. geaeral role^ that 
fuch cattle as be difcharged from tithe of s^ift* 
ment, are (copfidered per Capita^ and not in tbeir 
produft,) difcharged from all other tithe, and have , 
a right to plead an abfolute immunity ; but cattle 
within the parilh being liable to the tithe of agift* 
ment, are alfo liable to any other cuftomary tithe. 
Cihf. Cod. 678^ 3 Cro. 7%6. 

The payment a( tithes for other cattle which 
are liable to tithes, (as lambs, colts, calves^ ^c.) 
is not a fufBcient furmifo to be difcharged <^ the 
tithes of dry cattle in general ; becaufe fuch pay- 
ment is not more than what was due, and cannot 
therefore be in fatisfaftion for the tithe of any 
other thing. Gibf. Cod. 678. 

In -the cafe of Fox v. Hyde 5 where the point 
was, to efiabliih a Mbdus^ for the nonpayment of 
tithe for the herbage of dry and unprofitable cat* 
tie, in confideration that after the grafs was Cut^ 
the pariftiioner at his own toft and charges did 
make the tithe-grafs into hay; though it was proved 
that the parifhioners time out of mifid had paid 
no tithe of this herbage ; yet the court held it to 
be a' material objedion againfl: the Medns^ that fo* 
reigners being- out of the parifti made the tithe 
grafs into hay, and yet paid tithe herbage-, and 
that it would be too much in a couft of equity to 
cftablifh this Modus \ efpecially, where it was in- 
fifted on, (as in this cafe,) tba^t t^ie .pati/hioners 
making tithe-grafs into hay^; {lid not only excufe 
the herbage of that ground fronfi tithe-herbage, 
but alfo all the tithe-herbage that the parifliioner 
was to pay for any land he depafturcd within the 
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paribt thbugh it (mght be a great parcel of paf- 
ture-landy and thodgh the fame might be fed all 
the year. Gikf. 678. 2 P. fViU. 520. 

Although the tench colt, calf, or Iamb be paid; 
yet if any of the reft be reared, and fold I>^re 
they yield profit to the parfon, or be ufed for the 
plough, a tithe fhall be paid of them. Gilf. 678. 
Heil. 86. 

An inhabitant in one parifh has arable lands in 
another ; and rcfolved that he (hall only be ex- 
cufed from payment of agiftment for the catde de- 
paftured in that other pari(h ; fo far as they are 
aAually imployed in ploughing in the other parilh, 
for the parfon ought to have Something in lieu of 
the lofs of thofe tithes, which can only be of the 
plowing of the acres in the neighbouring parifh. 
I Ld. Raym. 129. 

Tithe of cattle feeding upon waftes or commons, 
where the bounds of parilhes are uncertain, (hall 
be paid to the incumbent where the owner inha- 
biteth (as is exprefly provided in ftat. 2 Ed. 6. 
cap. 13.) unlefs by cuftom or prefcription they be 
limited to fome certain incumbent. Gilf Cod. 678. 
Sav. 60. 

Chalk. This, as being of the fubftancc of the earth, 

and part of the. freehold, hath been declared and 
adjudged not to be tithable. 2 Inft. 651. i Mod. 
Rep. 35. 2 Keh. 596. 

cbtde. Tithe of cheefe can only be due, where tithe is 

not psttd of the milk -, and payment of the tenth 
cheefe in one part of the year (as from May-day 
till the firft of Auguft)^ may be a good prefcription 
for diicharge of tithable milk for the vobok year. 
Gikf* Coi^ 6 78, I Cro. 608. Mo. 909. 

In the RegiJtiT^ a confultation is provided where 
prohibition hath been granted^ in cafe of tithe* 
cheefe. Gihf. 678. Reg. 49. 
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Bill by the redor of Radnagi in the county* cf ci>«>n^ 
Buckingham^ for the dthe of bhck cherries and 
other things^ As to the black cherries the defen- 
dant infifted they grew wild in hedges and wafte 
places, and ferved for fencing his grounds : But 
the defendant was decreed to pay the dthe of thefe 
cherries^ Mich. 1 724. Bunb. 1 84. 1 

In the feventeenth year of Jamts L thefe weve-^my 
adjudged to be timber, in Bucktng/bamjiirej and^**^ 
other parts where other timber is fcarce ^ and, as 
fuch, to be diicharged of tithes. Gib/. 678. 2 
Roi. 83. 

Upoa a prohibition to fhty fiiit in the fpiritualcyckn* 
coiut, for dthe chicken ; it was refolded, that they 
were not dthable, becaufe the eggs were dthed. 
Gib/. 678. 2 Rol. 93. 

This is difchargea of tkhe, as being of the fub- citf^ 
fbnce of the earth. 2 In/i. 65 1 • March 58^ 

In the cafe of fFbartm and Lifie^ it was feid by ^•'^ 
Dolian and Eyres in the King's Bench,, that it had 
been ruled at.the aftzes, thas if a man fbw his land 
with clover, and make his profit of the feed, this 
being a grain, the paribs ihall have a tithe of it ^ 
but if he convert it into hay onl^, and make his^ 
profit of the hay,, the vicar bemg endowed of 
tithes of hay, (hall have it a& a finall tithe. Gib/ 
405. Skin. 341 « 

The court fccmed to think, that clover and 
vetches cut green, and given to cattle ufed in huf* 
bandry, fbould pay no tithes. Btmb. 2 79. 

DoAor ff^affoH fays, the tithes of clover gra/s 
ihall go to him that hath the tithe hay. H^af/ 
c. 39. 

And in the cafe of Franklyn and the mafter and 
brethren of St. Crofo^ 3". 1721 ; the vicar being 
endowed of tithe hay, it was decreed, that he was, 
thereby intitled to clover, faintfoin, and rye grafs ^ 
which are fpecies of hay» which is the genus*. 

Buttb^ 79. 
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But the feed o( clover in its nature is a fmall titKe« 
^tf// c. 49. . 

Thus in the cafe oifVaUis againft Ptfiir and ITxr* 
derbiUy H. 1738. a bill was exhibited in the Exche^ 
quer by the plaintiff fVaUis^ who was tenant or far* 
mer under the impropriator of the great tithes in 
the parifli of Priulewell in Kent^ and/ infifted that 
the defendant Pain fowed a field with clover which 
was cut for hay, and that he let the aftermath grow 
for feed, which was cut and threflied for feed, of 
which the plaintiff, ought to have the tithe as a 
great tithe. The defendant Pain infifted, that he 
had paid to the plaintiff for the tithe hay of his clo- 
ver ; and that the aftermath of clover ftood for 
feed, which was a fmall tithe, and payable to the 
vicar. And Mr. Underbill^ the vicar, infifted upon 
the tithe of clovd* feed as a viouial or fmall tithe. 
By the dcpofitions of fevcral witncffes it appeared, 
that the difference between clover cut for hay, and 
that cut for {bed, is confidejable ; when made into 
hay, it is cut while the grafs is green, and fit for 
cattle to eat; when cut for feed, it ftands till the 
ftalk is good for little or nothing, and the feed is 
the only thing of value, or regarded. It was ar- 
gued for the plaintiff, that clover feed is in the na- 
ture of it a great tithe, and therefore due to the 
plaintiff; for as tithe hay is due to him, the feed of 
that hay muft of cohfequence belong to him alfo ; 
that where the parfon is intitled to tithe hay, he 
will be intitled to the hay made of clover, as well 
as of other grafs ; and if to the hay, likewife to the 
feed. On the other fide it was infifted, that clover 
feed is in its nature a fmall tithe ; that the tithe of 
no feed was ever looked on as a great tithe; 
and as to what was faid, that the ftalk and 
feed ftiould go together, it is frequent that the feed 
or fruit of trees goes to the vicar, when the tree 
goes to the parfon : Wood is always reckoned a 

great 



latDjs tmtttnlntf ttft^ed. 73 

great dthe, and goes to the re&or, unlefs the vkar 
be fpccially endowed with it ; but acorns, as well 
as the fruits of all other trees, are always held as 
fmall tithes. Lord chief baron Camyns delivered the 
refolution of the court. That by the Canon-law, aa 
long as the diftin&ion hath been made between 
great and fmall tithes, which is as ancient as ap* 
propriations to the religious houfes,- who ufually ixy^ 
groiied the great tithes, but left the fmall tithes to 
the curate, all feeds have been reckoned as fmall 
tithes* The Common law feems to follow the Ca- 
non law in this point. And all the refolutions, re^ 
lating to tithes, which proceed from things newly 
introduced into Englandy have held them ro be 
fmall tithes ; as fafiron, woad, flax, hops, tobacca 
As to clover feed, there doth not appear to have 
been any exprefs determination in this point : JBut 
it is a feed -, and all feeds are mentioned as fmall 
tithes. It is true, that clover grafs made into hay 
is of the nature of all other grafs made into hay, and 
confequendy muft belong to the parfon, or other 
who IS indded to tithe hay ; but it does not follow^ 
when it (lands for feed, and is 'not made into hay, 
that the feed may not be fmall tithes. Rape feed, 
carraway feed, turnep feed, muftard feed, are 
fmall tithes •, but if the herb be growing with other 
grafs and made into hay, it would be great tithe. 
And all the barons agreed in opinion, that the 
plaiatiflr's bill fhould be difmiffcd : Baron Parker 
feemcd to doubt^ as it partook of the nature of the 
ftalk, from whence it was taken. Cowyns 633. 

And it hath been decreed, fince this cafe, that 
the feed of clover is a fmall tithe. Bunb. 344. 

A Modus may extend to clover, although of late 
only brought into England^ if the Modus be fuch 
as covers all tithes of hay. Bunb, 20. 

This is one of the things which lord Coke exempts Coai. 
from payment of tithes, as being of the fubftancc 
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of the earth, and not annual ; and therefore tithe 
being due only by cuftom, a prohibition hath been 
granted, to ftay fuit for it in the fpirkua) court j 
once, 13 Jac. i. and again i&, 19 Car, 2* Gibf. 
Cod. 678. 2 Inft. 651. 3 Bulft. 114. 2 Keb. 

Cdtt. Thefe are tithable, in the fame tiianner as calves 5 

which fee before. There is in the Regifterj a con- 
fultation, among other things, de pidlanis prtfoem-* 
tntibus de equitio fuo. Gibf. Cod. 678. Reg. 49. 

And generally, the time of payment of the tithe 
of calves, colts, kids, pigs, and fuch like young 
cattle, is when they are fo old that they may be 
if^aned, and live without the dam upon the fame 
food that the dam eateth *, unlefs the cuftom of the 
place confine the payment to any certain time or 
age. Deg. p. 2. c. 6. 

Cwm. Upon this head, the books generally fay, that 

conies, though the property of particular perfons, 
for the ftealing of which an aftion lies, yet being 
Fer^ Natur^^ are not tithable of common rights 
and that therefore when they are fued for, it mull 
be upon the foot of cuftom ; for which reaibn 
prohibition hath generally gone. But in the cafe 
of Jones and GafireU it was faid by Doderidge^ and 
agreed to by the court, that tithe ought to be paid 
of conies •, by which general expreffion they muft 
mean, of common right. Gibf. Cod. 6y8. 2 RoL 
458. I Keb. 602. 2 Keb. 141, 452. 

It hath been faid, that the diftindion in this 
cafe, is, that conies fpent in the houfe (hall not pay 
tithe, but fuch as are fold (hall pay ; which di- 
ftindion I find frequently ufed in xht cafe of pi-' 
geons, but it hath not, I think, been direftly ap- 
plied to conies ; though it may be fo applied with 
as good or better reafon, confidering the great pro^ 
fits which ufually arife to the owners, from war- 
rens. G/^/. 679. 

la 
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In the cafe of H^alton and Tryon^ ^75^9 a bill 
was brought by the plaintiff (amongft other things) 
for the tithe of rabbits, in a yrarren called JJhurfi^s 
warren. And he proved by the former incum- 
bent's book, that the fame had been compounded 
for^ by payments of twenty (hillings in money, and 
four couple of rabbits. For the plaintiff it was 
argued, that if is a great queftion, whether this be 
a predial, mixt, or perfonal tithe. Cuftomary tithes 
are generally deemed perfonal tithes ; and if fo, 
then a payment in lieu of tithes will be good. 
Rabbits are of that nature, that they are difficult 
for the parTon to get them, th? times of taking 
them uncertain, and therefore a fmall compofltion 
probably was taken for them. Suppofe a compo- 
fidon was made for hay, originally at 5/. and af- 
terwards a new agreement was made tor 4/. ^nd 
one load of hay : this would be good, and an jlf- 
fumpfit .would lie. The parfon*s book proves, that 
ieveral couples were paid, and money alfo; and 
that book is always held to be good evidence. — 
For the defendant it was anfwcred, that this tithe 
can only depend on a cuftomary immemorial right; 
and fo ought to be laid in the bill. Here it is laid, 
to the tenth of the rabbits in kind ; and the plain* 
tiff demands it as fuch. But his evidence is di« 
rc£Uy contrary. For by that he proves a compo- 
fltion in lieu of tithes for them. Therefore, as 
his evidence contradidls his manner of laying his 
prefcription, he muft fail in his fuit. As to the 
rcftor's book in this cafe it is very modern ; for it 
goes no fiirther back than the year 1728. This 
indeed may be evidence of payment, but it can 
never be admitted as an evidence to fupport the 
right. By the lord chancellor Hardwicke : The 
plaintiff by his bill demands tithes in kind, but 
there is no evidence of that. The evidence offered 
is, that four couple of rabbits have always been 
fent and delivered at the parfon's houfe by the 
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warrcner, and twenty fhillinga a year paid, and fc> 
proved by the former incumbent's book. And 
the argument by the plaintiff from this evidence 
\sy that this is a compofition for tithes in kind, and 
rightly argued, for the Modus would be too rank^ 
But the great thing with me is, this twenty (hil* 
, lings a year. For th^ four couple of rabbits can 
neither be Modus nor compofition. Indeed, pay- 
ment of part of a thing m money, and part in 
kind, has been held to be good. JBut I can deter* 
mine nothing on this queflion : but it muft go to 
be tried as to the cuftonu 2 B. E. L. 434* 

Cpppei-roiu. See AlilL ^ 

Ctaftom. See page 33 /^ 52. 

^^^^ Thcfe arc ranked by my lord Coke among the 

things that arc Fera Natur^y and therefore not 
tithable, without fpecial cuftom. And this con- 
tinues to be the current dodrine ; notwithftanding 
the large trafts of lands taken up by them, (which 
might otherwife yield great profit to incumbents,) 
and the difficulty the law makes in avoiding the 
ModuSj when fuch trafts come to be difparked* 
Gibf. 6^g. See Park. 

p«»*j. Dotards, or old decayed trees, having been once 

privileged, as SylvaC^dua^ Ihall not pay tithes, 
though afterwards they become rotten, and are cut 
down for the fire ; and yet it is certain, the foun- 
dation of the prlvilejge, {viz. their ufefulnefs m 
the way of timber) is gone -, and fo the privilege, 
if it fubfift at all, muft fubfift without foundation-, 
and though More reports the cafe as clearly deter- 
mined, Cake fays the court .was divided. Gibf. 679. 
^ Mo^ 9308. z.Cro. 10 r. 

D»»m. Thefe being kept in a dove-houfe,- may pay 

tithe, by cuftom. Gibf, 6y^. i Fenl..^. 

*«»• • It was adjudged, 14 Jac. i. in the cafe of Lee 

and Collins^ that the paying 30 eggs in lent, is a 
good Modus for all tithes of eggs. But the gene- 

• ral rule is, that where tithe is not paid of chickens, 

there 



difere it is dtie of eggs ; and the Modus juft now 
mf ntipiK^, ieen)s to crois the rule of the law, that 
e^iy A^dm CNigbt to be fomewhat (a$ to kind) dif- 
ferent firom the diing that is due. If a certain 
Dumber of fbeaves, for aH corn ; or a load oi ha^ 
for all Jbay, 'tis ill? it feemrby no means clear, how 
thirty e^s for all-eggs can be good; allowing them 
to bie thipgs that are de jure tithable, which is not 
denkd. Hut the diftiodtioa here taken is, that the 
thitty eggs are to be paid whether he has hens or 
no, and aJfo are to be paid at a certain time ; and 
l(b that payment, in the manner of it, differs from 
the payment of the tithe, x RoL Ah. 64$* z 
Salt. ^56* 

Per Holt Ch. J. Whcm the cuftom is -to pay 30 
^s in- knt, the cuftooi binds 'the parifhionef co 
the paynmit of fo many at that time ; and whether 
he have hens or not, he is obliged to it *, fi> that . 
he may^ be obliged to buy eggs, to pay the parfon; 
and that makes it a good.cuftonu &it if diecui^ 
torn was that he fh6u|d pay jo eggs of hh own 
bens, the cuftom would be ill Ld. Raym.^60. - 

Thia is agreed on aU hands to be timber, andon. 
within the privilege- of Syha Cedxa, or wood of 
twenty years growth^ fo as to pay na tithe, if it*be 
of or abos^e tweitty years growth. Giif. -Cod, Sygi^ 
See fFood. ' ^ ' ■ '• 

Upon a motion for a^prohibition, the cafo was^ fjt^^ 
The defendant libelled in the fpiritual court for 
tithes of fagots made* of- loppings of 'trees; and * * 
the fuggeftion for a prohibition was, tha£ theie 
loppings were cut from the ftymps of timber-tiwca 
above the growth of twenty years. • And it was 
alleged, that ientence was given in tiie - f^ritual 
court, and therefore the pl^ntifF conies here too 
late, to have a prohibition. But per NoU Ch. J* 
The fcntence will not hinder the having a prohibi- 
tion in any cafe, but in cafe of prohibitions ground-* 
td upon 23 Hen. d. caf. 9* fof citing out oi the 
I « JDioceie. 
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Diocefc. But becaufe the plaintiflF had not pleadti^ 
this matter in the fpiritual court, they denied the 
prohibition^ becaufe the fpiritual court has a genend 
jurifdiftion of tithes, and if any fpecial matter 
deprives them of their jurifdidion, it muft be 
pleaded there. And if it had been pleaded there^ 
and iflue joined upon it, and upon the trial it had 
been found not to be Sylva Qedua^ it had been 
well. But if they had refiifed to admit the plea^ 
a prohibition fhould have been granted. SdScb^ 
1 Am. Dike v. Br^itm^ hi. Raym. 835. 

ri&ow. It was held, 7 Jo^* i. in SmilFs cafe, that if 

the parfon hath bad tithe-com one year, and the 
land lies fallow, without fowing, the next year^ 
in order to be ready for plowing or fowing the 
third year ; that the parfon {hall not have tithe for 
the fecood year : and a very good reafon is given 
for it, becaufe its lying £dlow meliorates the land^ 
and gives the parfon a lai^r tithe^ the third year* . 
Gilf. Cod. 679. I RoL Mr. 642. 

But in the next reign, 15 Oar. 1. it was faid by 
Barklffy juftice, that if the occupier of the land 
will not plow and manure tithable lands, thereby 
to prejudice the parfon ; in fuch cafe, the parfon 
may fue in the ecclefiaftical court to have tithes of 
that land, which is a juft and reafonable concef- 
fion •, but fuch is the difficulty of proving inten- 
tions, that, in reality, it amounts tolitde. Gibf. 
Cod. 6y6. 

finiii. .Thefe, being drained, (ball not be privileged 

for the firft feven years, under the name of barren-' 
land. Gibf. Cod. 679. See p. 2<yio 22. 

^crn. Sec Heath. 

Tiflu This tithe hath been declared, in its nature, to 

be peripnal^ and therefore not to be taken in 
kind (or by every tenth fifti,) but by a juft con- 
lideration in money, deduliis expenfis\ as was affirm- 
ed in die cafe of GojUn and Harding^ x^Car. i. 
Upon which foundation it was faid by Doderidge^ 
..." ' - that 



that if the owners of a Ihip do lend it to marincrt 
to go to an ifland for fifh, and are, in confideration 
of fuch loan, to have a certain quantity of fiih 
when they come back \ no tithe (hall be paid by 
the mariners for what is given to the owners, be- 
caufe they are only to pay for the clear gain. But, 
by cuftom, fifh may be payable in kindj (though 
lefs than the tenth will do, becaufe not 4e jure 
tithable,) as was adjudged (i Jac. i.) in the cafe 
of tUbe piUbards^ where the tithe of one moiecy 
(in kind, as I fuppofe,) was declared a good cuftom 
for the whole j and of other fifh at Tarmoutby where 
the owner's part was to be firft feparated, then the 
reft divided into ten doles, and the tenth dole to 
be divided between the parfon and the town ; and 
in the cafe of Sbeppard and Penrofe^ where the 
payment of the twentieth fifh was adjudged to be 
good. Gibf. Cod. 6y^. i RoL Abr. 656. i Lev. 

It is faid that no tithe can be demanded of fifh 
caught in the fea, becaufe they are in no certain 
parilh ; which diftindtion cannot be meant of taking 
iitbe in kind^ becaufe that is as exprefly denied of 
fifti in riverj^ . that they are tithable dejure^ though 
within the precinds of certain parifties, and taken 
by one who hath a particular ^^ : and therefore 
as the ground of the exemption in both, feems to 
be one and the fame, (viz. that filh are Fera Na- 
Jur^tj and not tithable de jure^ but upon the foot 
of cuftom onjy,) fo with regard to the perfonal tithe 
that is due, it feems to make no difference that 
£fh at fea are in »^ parijh^ as long as the fifherman 
dweUs and lands in a parifh. Ctbf Cod, 679. 3 
<^ro. 3sg. 

In the cafe of die carl of Defmond^ where fifh 
in a river arc declared not to be tithable de jure^ 
the river is defcribed under the particular circum- 
fiance of a common river, and not inclofed\ which 
ihews, that it was then thought, that fifh in ponds^ 

and 
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and in rivers indofedy and ^^/ common^ were not to 
be reckoned FeraNatura^ but to be dejure tithable ; 
and that then being the property of particular per- 
fons, who had the benefit- of them, was a good 
reafon why they fliould be tithed. Gtbf. Cod. 679. 
I RoL Akr. 636. 

A bill was preferred by the earl of Scarhorougb 
for the tithe of fith due by cuftom, which cuftom 
was laid for all fi(h taken at fea, and brought to 
land and fold within the parifli of Hort^ of which 
the plaintiff was the impropriate reftor ; fecondly, 
for all fifh fold at fea, and the veflH canie back to 
the parifli ; thirdly, for fifti taken by the inhabi- 
tants, and fold at another, port : although the plain- 
tiff did not prove his cuftom as laid in the bifl^ 
yet by three barons againji the chief barorty an ifTue 
was direfted to try. Whether there was foch cuftom 
as laid in the bill, or whether any and what cuftom ; 
though it was faid, there never was any inftance, 
where either the plaintiff or defendant infifted upon 
z Modus y or cuftom, and did not prove it, that ever it 
went to a trial at law, it being eflential to a Modus^ 
or cuftom, that it be certain. It was alfo objeft- 
cd» that the cuftom was illegal as it was laid ; for 
if it is a perfonal tithe, as infifted upon (and as 
the court feemed to think), then a double tithe 
may be payable, not only in another port where 
the fifli is fold, but alfo where the fiflier inhabits ; 
to which three barons againji the lord chief baron faid,^ 
it was a good cuftom -, for one tithe may be paid 
by cuftom, and one of common right. Btmk. 43. 

Bill for tithe of fifli according to cuftom ^ the 
plaintiff in his bill fee forth a former decree efta- 
bliftiing this cuftom in the parifli tempore Car, 2. 
and though there feemed to be no evidence by die 
defendants againft the cuftom, and the plaintiff 
had the former decree figned by above one hun- 
dred and thirty parifliioners, teftifying their ac- 
quicfccnce in the decree ; yet the court fent the 

plaintiff 
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plaiMiff to an iflue> ReluctanU baron HaU^ Trin. 
1727. ^iifxr^. 239. 

A bill was preferred by the plaintiff as impro-J^'^^'^t'w 
priator of the rediory of Pauls alias Paulin in the by cf ftom m 
county of Cornwall for the tithe of filh, and infifted '^ *">p'^ 
upon this cuftom» viz. that every parifhioner of ^"'**'* 
the faid parilh and others, being proprietors or oc- 
cupiers of any fi(hing boat, fiihing nee, or other 
fiibing craft, which has been ufually tied, moored 
or kept within any part of the redory or parifh 
(when not ufed in fifl^ing) ought to pay to the im- 
propriate redors the tenth part of all great and 
fmall fifh taken in the bay, or adjoining feas, with 
fuch boats, nets or fiihing craft, except fifh ufed 
for bait for fiihing, and fi(h meafhed in the fleeves 
of nets, called faynes : And the plaintiff fet forth 
in his bill adecree obtained by his grandfather againft 
one hundred and thirty pari(hioners,which was made 
upon a very folemn hearing, wherein all the then 
mod learned counfel in England were engaged on 
one fide or the other, and whereby the cuftora, as 
now alledged (except only as to the exception of 
fifh meafhed in the fleeves) was eflablilhed. (But nota^ 
the bill in 1680. alledged the cuftom to be forinha* 
bitants, t?f. alone, and not " or others, Wc**) 

The plaintiff alfo now infifled, that a year after 
the decree one hundred and thirty of the then defen* 
dants, by indorfement on the decree, acknow* 
ledged the cuftom, and there had been an acquief* 
cence ever fince until the year 1722, which was 
about forty years. 

The defendants 'infifted, firfl, That they ought 
not^to be bound by this decree, there being only 
two dif the prefent defendants who were defendants 
in th)fe former caufe. Secondly, That the cuftom did 

. not extend to driving nets,, which of late years had 
been moftly ufed, and faynes neglcdted. Thirdly, 

• That it was unreafonable to extend to inhabitants 

G ami 



and others, and into adjoining Teas out (^ the pa- 
rifli ; and therefore prayed an iffue. 

But the plaiffdff s cotmfel infifted, that hefc was 
fufficieat foundation for a decree without fendino- it 
to an iflue ; Firft, The former decree being fo fo- 
, lemnly obtained ; Secondly, Tlic indorfement by 
one hundred and thirty of the then defendants, two 
of which were now alive, and defendants to this 
bill: Thirdly, Conftant wfage and acqulefcence 
fince until the year 1 7*22 . 

The lord chief baron, and baron Cofirrnr^ feemed 
to think this a fujfficient ground to decree for the 
phintifF; but the other barons (^ Hale baron) 
doubting, and upon great importunity ctf the de- 
fendant's counfel an iffue was direfted to be tried at 
the bar, to try the cuftom as laid in the bill^ which 
came on to be tried at Wefiminfier in cur^ feacc" Nc^ 
vember 6, 1728 ; and upon the trial (which lafted 
fourteen hours) there was a verdid for the plain- 
tiff, though the defendants gave pretty ftrong evi- 
dence, that drift nets were as ancient as faynes, and 
no tithes had ever been paid for drift fifti. (Ncta^ 
^ ' drift nets were looked upon as a fraud upon' the 
cuftom ;) but the authority of the decree (when the 
matter was fully confidered) and an acquiefcence 
for forty^one years fince, was too ftrong to be got 
over ; and the verdift was to the fatisfaftion of all 
the court, but baron Carter. The defendants ap- 
pealed from this decree to the houfe of lords, which 
Wks there heard Fehrmry 26th 1729, when the de- 
cree was, affirmed. Bnnl. 256^ a^y^ 258. 

^^' This v^as adjudged to be ^ffnalltithe^ 14 Car, i. 

* in Noah TP^ebh's cafe 'ymd in the cafe of fFhartiDn 
and Lijle^ c,WilL 6? Ma. was declared to continue 
fo, notwithftanding its being fown in large fields. 
Cibf Cod. 680. I Rol. Abr. 6^y. 2 Lev. 365.' 
Shin. 341, 355- Cartb. 263. Sec Hemp. 

Foreft. ^ As lands .which are in no pariftk, pay tithes to the 

crown, fo lands lying within the precindt of a forcft, 

(though 
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(tliough alio in a pariih) if in the hand$ of i;b^. king, 
do pay no tithes. But if a foreft be difaffor^ea^ 
aod within a pariQi, it (ball pay tithes ; becaufe the 
not paying tithes, in the hands of the king^ wii$ 
an imnivmity for that time ^nh/^ while it . remained 
.aplftjc;e for deer \ and was iQ the hands of a perfon, 
.who might prefcribe de nm duimando^ AcQording- 
\jp in the cafe of Comjfns it was exprefly declared by 
the coort) " That aforeft in theiai^ds of a fuhjed^ 
" Ih^ll'pay tithes." Gibf. 683* . Siy. 137. x iW, 
Abr.6ss- Hetl6o. 

Under thi$ name are commonly underftood, Fowit« 
hens J gtefir duds and turkies -, and though the laft 
of diefe hav;e been declared fer^e jiatur^j and noc 
lithabie^' (for what reafon, is nojt faid ; ) yet no 
queilion hath ever been made coqcerning the other 
three, but that they are to pay tithes, either in 
eggSy or in the youngs (according tpcufbom;) but 
not in both. Giif. Cod. 680. M^. 599* i EaL 

It is faid to have been adjudged 15 Car. t. thaC 
if a fowler kill fowl, and make profit of them, he 
ihajl pay a perfinal tithe. Giif. Cod. 680. 

This coQiprehends apples^ pears^ pkms^ cherriet^ Fmit. 
^d the like \ concerning which there is no quef^ 
tion, but that, whe^ gf^hered, tithe in kind is due; 
But as to fruit-trees, my lord Coke fays, that if 
they have paid tithe-fruit, and be cut down, and 
ibid in bilkt or fagqt, they (hall not pay tithe, ' 
far the fruit and tree be not of fever^l kinds :. but 'm 
the mean time, it is certain, th^ th^ yield pro^ti 
of ieveral kinds ; and in tbefe cafes, the {M^ofic to 
the owner, is the foi^ndation of tithe to the parfon. 
Ciif. Cad. 680* 2 Inft. 652. 

It was adjudged in the cafe otAufiin and Lucas^ ^^^^ 
' that no tithe fiiall be paid for fuel of any kind, ^ 
that is fpent in the pariihioners own^ houfes, Gihf 
Qd. ^%o. I Cra. 609. Mo. 90^. 

G 2 \£ 



•84 



#brdcnt4 



Ifttotf tonetrtiinrj CftBesf. 

If th© defendant in fuit for furzes y keeps houfe of 
'hufbandry^ and makes it appear that he ufed the 
futzes for fuel, or to make pens for his (heep, no 
-tithe (hall be paid : But otherwife, if fold. Gibf. 
X^oi. 6Z<^. I Mod. 609. 3 Keb. 635- Littl 267. 

Bill by the vicar of Eynjharh in the county of Ox^ 
fimd for fix yedrs tithe herbage and furze^ pf a clofe 
called Amberry^ alias Hanborvugh clofe in the parifti 
^f EynP>am : The defendant kififted, that they did 
not know that the vicar was Entitled to thefe tithes,, 
that they were informed no tithes thereof ought to 
' be paid to thlej vicar ; but that the great tithes, ber^ 
hage and furze^ (if any was due) belonged to the 
impropriator ; and then fay, that it was part of the 
diffolved abbey of Eynjham^ and exempted by the 
ftatute 3 1 Hen. 8, The plaintiff made out by his 
proof, that the vicar was intitled to all fmall tithes 
within the parift'; that the great tithes were con- 
ftantly paid to the impropriator, and gave one in- 
ftance within thirty years of a compofition with the 
vicar for the agiftment tithe of this clofe. The de- 
fendant's proof was negative, that they never knew 
tithe paid for this clofe j' and although it was ob- 
jefted, that a vicar (hould have made out a fuller 
title to the fmaill tithes, yet the court were of opi- 
nion it was fufficient ; and decreed the defendant to 
account. HiL 1723. Bunb. 144, 145. 

Out of gardens is paid tithe of all garden-herbs 
and plants, as parfley^ fage^ cabbage^ turneps^ faffron^ 
woad^ and the like, which arc fmall tithes, and may 
be demanded in kind ; but, ordinarily, fome cer- 
tain confideration is paid for thefe things, either by 
ouftotn, or by agreement with the parfon. If the 
cuftom be a parochial cuftoiti, or extending to gar- 
dens throughout the parilh, the enlargement of a 
garden doth not make tithe due in fpecie ; but other- 
wife, if ic was a fpecl^l prefcription for this or that 
garden. And the fame thing is' to be faid of ^r- 
aards. Cibf. Od. 6S0. '• 

AU 
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. AU the garden ground in England {hall pay tithes 
for different crops ; and turncps when they are puU 
Jed out to pay tithes, though never fo often fowed» 
and though upon the fame land. Bunb. i o. 

Befides what hath been faid of the dthc of gecfe, oecfe. 
under the title fowl, (which fee) we find that the 
feathers of old geefe Iheered, and young, were li* 
belled for ; and to obtain a prohibitionj,aM?i«j was 
fuggefted, that a young goofe with the feathers, 
was paid the firft of Auguft yearly, in full of tithe 
of all geefe and feathers. And geefe being dejurt 
tithable, and this maxim (that a Modus {hall be 
fpmewhat different from the thing, of which tithe 
is to be paid) being alfo eflablifhed, a reknarkabl^ 
expedient was hit on, that the keeping a goofe 
feathered till the fir{l of Augufi^ was more than th^ 

Eari{hioner was bound to by law : Upon which pro- 
ibition was granted. Gihf Cod. 6?'0. 3 Keb. 705. -^ - 
' It was refolved, s^^^- ^- that a glafs-houfe, thc^^^^'^o^fc 
profit of which grows by the labour and induflry 
of man, {hall not pay tithe in kind. Gibf, Cod. 
680. L////. 314. 

Divers things, as to grafs ffcanding,have been faid- Graft, 
under the tithe of agiftment j but with relation to 
grafs mowed, this may be added, which was refol- 
ved, .9 Car. I. in the cafe oi Crawley and Wells., that, 
if one cut down grafs, and while it. is in fwaithes. 
before he makes it into , hay, carry it away, and 
give it to his labouring cattle, (not having fuffici-' 
cnt fuflenance for them otherwife) .nq tithe fhall be 
paid pf it ; which is expredy againft the Com- 
mon law of the church, as delivered by Lyndwood ; 
'Dt herba viridiy etiam ncnjiccata^ Ji fit fumatur vel 
neseffaria Jit ad pabulum animdlium vel bejliarum^ foU 
venda eft decima. - ' - . « . . 

. And '(to mention a cafe fomewhat like this), 
when the inhabitants of divers marfhes and fenny 
lands, who ufed to gather a rough hay^ called fen- 
ny-fodder, for want of fufHcient graf$ to fuflaia 
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their beads in winter, allcdgeS that thcjr did this 
for the fuftcnance of their beaftsr, and the bcttef in- 
crcafc of their hufbandry, and ought therefore to 
be freed from the payment of tithes ; the court hcH, 
^' That this formifc was not fuffident ; for ofie may 
** not prefcribe in non decimando^ and in that it is 
alledecd, they beftow it upon their cattle there, 
that IS not' any caufe of difchargc ; fo they may 
^ prefcribe for corn fpent in .their family, or for 
** corn given for provender to tfieif cattle ; where- 
^^ by no tithes fhould be paid/* Gihf. 680. 2 Inftl 
65 1 . I Mod. Rep. 3.5. 

ctaveL This is One of the things, which are exempted by 

thd general rule, as being of the fubftance of the 
earth •, according to the maxitn of my lord Coke^ 
and alfb a laterrefohitiom Ann, %i 6? 22 Car. 
2. Gibf 6^0. - 

Hafloj The tithe of hajle^ bolty^ wiltpw^^ whiietborny 

: fc?r. being ftred for in the fpiritiial court, prohibi- 
tion was moved, and (as it feems) obtained, upon 
thefe fuggeftions, that they were of twenty years 
growth and npore,. and by the com.m6n cunom of 
the place, were ufcd for timber to build ahd repair 
their ploifghs. Gibf/Cod:6<io. Nov. gi. 

Hay. Modu^s have been pleaded for drfcharge of pay- 

ment of all tithe for hay, in confiderarion of one or. 
more loads of hay; and when it hath been ob- 
jefted, that this, being a recompence of the fame 
kind, could not be a good ModuSy they alfedged 
further, that' the owper had not only cut down the 
parfon's fliare, and fet it out in grafs cbck^, bus 
}iad alfb made it into hay for him, which W45 
more than by law he was bound to do ; and 
that, in corifideration of his labour, he ought to ber 
difchargecj •, in which qafe, 1 2 Jac. t . the Modus 
was denied by Ccke and the'omer juftices, becaufe 
the making it into hay was no more than what b^ 
law he was bound to do. Accordingly the thing, 
which the anticnt conftitutibns of the church of 
•2 * ' England 
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England make payable ta the parfon, is decinut de 
fanisy not de gramine ; and Lyndwood upon the 
place, at the fame time that he fays, the word fa- 
num may be extended to grafs (to make grafs, that 
is fo carried away for the prefent fuftenance of 
cattle, a thing tithable, within that conftitution) 
makes berbam Jiccatam to be the ordinary con- 
ftrihftion of the "^ord fesnum. And if we fuppofe 
the letting out in grafs to be the Common law of 
tithing, it is wonderful that we ftiould meet with . 
no remains of that way, in our ftatutes, or contti- 
tutions, or even in common fpeech, but that the 
current language fhould have always been, what it 
ft ill continues, decima defitnis^ tithe of hay, or tithe 
out of hay. Gibf. Cod. 680, 68 !• 1 RoL Apr, 644. 
Hetl 147. Set CaUle. 

However, in feveral cafes, where this point of 
tithe-hay, and of aftermaths, hath come in quef- 
tion, it hath been held, that the owner is not; 
bound to make it into hay unlefs the cuftom of the 
place oblige him to it : B«t that, of common righr,J 
and cuftom apart, it is fufficient if it be fet into 
grals cocks, and (fp tithed) be left wholly to the 
care of the parfon •, and that therefore tlxd owner*^ 
making it into hay, may be a good foundation of 
difcharge. And in the cafe of Hide and £///V, the 
court went further,, and declared, that if the' cup 
torn wa? to meafure out the tenth acre of gralk 
for tithe, it would be a good cuftom, and the par- 
fon fliould mow it, fcfr. at his own charge. Gib/. 
Cod. 6ii. 2 P. Will. 523. Hok 25O. See Jf- 
termaih. 

But where the parifliioner 1$ not obliged b^* 
,cuftom to make the tithe into hay, thie parfon, of 
common right, and without alledging a cuftom, 
may make his grafs into hay upon the laiid on which 
it grew, and may for that end pafs over the parifh- 
ioners ground, by the common path. Gibf. Cod. 
^81. I RoLAbr. 643* 
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Bill brought by a lay impropriator for tithe hay 
in the parifh of Framfield in the county of Sufex^ 
Und derives title under a grant 3 Jac. i . which ex- 
prefly grants the tithes of hay. To this bill the 
vicar was made a party, and the plaintiff had no 
proof that he, or thofe under whom he claimed, 
^ver had received tithe hay : the defendants (pa- 
rifliioners) infilled he was only intitled to corn and 
^rain, and that the yicar was intitled to tithe hay ;" 
though there was no evidence that tithe hay had 
ever been paid, either to the impropriator or the 
vicar, but the farms of defendants were under an- 
cient Modus^s or cuftomary payments ; and the de- 
fendants infifted that the hay was covered under the 
Modus* Syznd to corroborate this, gave feveralinftances 
of payments of Modus'* 5 to the vicar by feveral pa- 
rilhioners, who had nothing but meadow ground, 
and confequently could pay only for the tithe of 
bay. This c^ufe was this day heard, and though 
there was no proof of payment of tithe hay in 
kind to the vicar, but only prefumed to be fo by 
the Modus^s ; yet fince there was no inftance of the 
impropriator's having received tithes of hay for 
one hundred and twenty years fince the grant of 
jfac, J. the bill was difmifled per totam Curiam^ 
Bunb, zSzy 2 6 J. 

The finding ftraw for the body of the church, 
is no difcharge from tithe-hay, becaufe it is no ad- 
vantage to the parfon, who is not charged with the 
repairs of the church ; as was declared in the cafe 
or Scory and Baker. But what is further faid in 
that. cafe,, fef ms fomewhat ftrange, (viz. that if 
he had alledged that the parfon had a feat in the 
body of the church, the prefcription would have 
been good fince the confideration, upon which 
the parfon is difcharged from contributing to the 
repairs of the church, is his repairing of the chan- 
cel 'y without regard to his place of fitting, either 
in church or chancel. Gilf, Cod. 6S i , 
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But a meadow in the parilh, which had been 
fcifed time otit of mind by the parfon and his prc- 
deceflbrs,, yfp adjudged a good confideracion foi 
thcpariftiioncrs to be difcharged qf tithe-hay ; for 
it mall be intended, that it was originally given 
on 'that account. Giif. Cod. 681. i RoL Abr. 
649. 

Of hay mown to feed deer, tithes are due of 
common right ; and fhall be paid \ unlefs there be 
a cuftom to the contrary ^' Qihf. Od. 681. '2 
Keb. 25. , ,: 

In the cafe of Selby v* Clarke^ a cuftom was fug- 
gefted Widriii the pariith> that if any parifliioner 
fed his ftieep with his grafe until June and jiuguft^ 
he might mow the coarfe graft with which they 
feed their (heep in the winter, whereby the paribn 
bad uler lores decimas of the fhccp. Againft which 
it was alleged, that it Was plainly ^ non decimartdo^ 
artd the court held it to be a void cuftom. Giif. 
Cod. 681. I Ld. Raym. 677. 

Ann. 39 Eliz.' it was judged a good difcharge Head.iaad* 
from the tithe of hay upon the head-land, that 
the owner reaped, bounds and fliocked the corn ; 
on fuppofition, that the tenth ridge is the thing 
due for the tithe^ and that the labour of the owner 
about the corn (to which he was not bound) was 
a good foundation of fuch difcharge. Giif. Cod. 
681. 2 Lem. p. 70. 

' And 10 Car. i. a cuftom for head-lands, fown 
with corn to be difcharged of tithes, becaufe fed 
with plough-cattle, or mowed and cut for that 
purpofe, was adjudged a good cuftom. Giif. 
Cod. 681. 

Bill I by the reftdr of Radnage in the county of 
Buckingham for the tithe of head- lands, t?f. The 
defendant infifts the head-lands were only large •— • 
enough to turn tht plough upon, and as to this 
the bill was difmifled. Mich. 1724. Bunb.1%^. 
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jhfT. 22 Car. 2. Where it waa. aliedged,. that 
heath and fern were not tkhaUe^ prohibition waa^ 
grante^d^ bat whether upon that part q( the fi^g- 
geilioa, appears not. And^ lopg before, vix^ 
ai, 29 Eliz. the opiniot^ of Suit juftice wd^ that 
if they have paid, titb^-wpo}^ n^, <?^vf jft ^^ 
for their cattle, which have gone upon the l.an4i 
they ft)Ou]d not pa]^ tithe of ht^y turf and bi^iyn« 
Giif Ood* 68 ly 3 Ket. ' 6^ Godb, 44*. 

Of hay growing upon land that; twaaj^^tl^ 
ground, it was faid by RicbardfoHy 5 Car. x. tha^ 
if it be .xpere wafte-grouiKl^ and yield npthingi, it 
isexcufedrby the ftatute, for fcvcfn ypai^^ WC if 
fheep were kept upon it^^ or if it yielded aa^r profit^ 
which yielded tithe, th^ tithe ought to \k paid^. 
Giif. 6iT* H^il 145. . Sge j^, 17% i^\ *9« 

Heage poles, jn Lm^''% cafc, 14 Jac, 1, Whq*e the fujt wa^ 
in.court-chri(tian for tithe of ;woo4 jctf^er twenty; 
years, the defendant alledge^l, that he had in)ploye4 
the wood in hedge-pojcsi for nidk)Rat}ng his cqp- 
. . . pices, and that he had not been ufed to pay tithe 
of hedge-poles, and prohibition was awarded* 
Gihf Q?dn 68c. Mo. 917. 

Hemp. The tithe of hemp and fiax is now afcertained 

at five fliillings per acre, by ftat, 11 £^ la/iT. 2-^ 
r. 16. which ena6ls as IbUowe^ : *' Whereas the 
fowing of hemp and flax is and would be exceed*- 
ing beneficial to England^ by reafon of the muki* 
tude of people that are and would .be imployed in 
the manufaduring of thoTe two materials, and 
therefore da juftly deferve great inc^iuragement ^ 
and .whe^as the manner qf dtbing hemp and flax 
is exceeding difficult, creating thereby chargeahl? 
and vexatious fuits and animofitfes, J^etwe^n pkr- 
fons, vicar$, impropriators and their parilhioners \ 
for remedying whereof, it is enabled. That tycry 
perfon who ihall fow any hepip or flax, fliail pay 
to the parfon, vicar, or impropriator yearly, thq 
fum of five Ihillings, and no more, for each acre 

of 
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dF litmp and flaac fe fewn, before the fame te car- 
ried off tftc^round, and -fo proportiortably for more 
or lefi gttmnd ib Ibwft ; fax the rfitovety of which 
fum or fort Si the parfoft, ^at or irnpitJpfiator thatl 
ha:ve jthe common and \x{\x£i trmedy allowed of by 
Ae laW5 bf xMs land.*^ 

^^iff. 2, *^ Provided, that this ftalt itot cxtcni! 
to charge any land* difcharged by any li^todus dedr 
Tftati^y ancient cotnpofition, or otfaei^i& difchargcd 
of tithes by lai^.^ 

Titfie of holly fhall be paid, tncwgh above HoUy. 
twenty years growth j ' but when it WaS toggefted, 
that by reafon of fcarclty df tittibet 'id d particular 
county, they ufed it sis timber t6 bufld arid repair 
their ploughs, there pfohibition was'' awardedJ 
Gibf. Cod. o8i. 2 Cro. 199. jVigf 30. " 

A confultation is provided in the Regirter, ii^^iooief. 
decima melUs 6? cera frGvenientium de apibus y edveli 
opium : and in the cafe of Barefoct and '^xfrtoHy 
1 1 Car. I . it was refolved,. that tithe of honey and 
Wax ought tp be paid in kind de jure ; and it is 
accounted a predial tithe.- Gibf. CodiO'iii Reg. 
48. 3 Orb. 529. Janes {m) 447. '' ' 

Cdncerning hops, f6ur things have been Under Hopi, 
confideration. * / 

I. fFbat kind of tithe tb^ are ? And as to that,' 
there was a cafe 3 Jac. i. between ,Ptfr/«/j», a 
knight, and another, in which the qileftion was 
for hops ini&»/; and adjudged, that they were 
great tithes ; but as for hops in orchards or gar- 
dens, thefe were refolved to belong to the vicar, as 
.fninutiC decima. Gibf. 681. HutJ. yS. 

Hops pay a predial tithfe, and regularly art ac-' 
counted among fmall tithes. God. 414. 

Thus in the cafe of Franklyn and the matter and 
brethren of St. Crofs^ T. 1 72 1 •, the vicar being ' 

iftdowed of fmall tithes, it was decreed, that he I 
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was thereby intitlcd to hops, beiog a fmall tithe^ 
though of growth fince. the indbwment. Bunlf. 79. 
2, Wljether a iV&i/ttjr mav bc,plead|^ to be 
difcharged of tithe of hopsr And in the cafe of 
Crouch and Rifden^ 2i fc? .22 G?r- 2. where . the 
fuggeition was, that they kad paid' fo much an. 
acre foe qthe-hops, timeout or nund; the court 
denied ft prohibition, becauie hops in England {whc-, 
ther brought in during the rpk;n of Hen. 8. or of 
Queen Blizabetbj) were' mucn later thah< the time, 

. of memory 5 and therefore jio prefcription could^ 
be. pleaded;^ but it was faid, in the fame.p^e, that 
if the'fug^eftion had been, • th^t fo much'h;ad been, 
paid in heu of all fmall tithes, prohibition Would^ 
have; ,gofre, becaufe hops, woad aiqd fuch little 
taings oi; hpyel invention, are fmall tithes (wKich,^ 
By the way,' 4bth not contradiS: the lirft pofition/, 
b^cai^fe, when thci court callecl them little things,, 
it is 'plain they intended fuch hops only, as grow ia^ 
fmallquantities, in orchards or gardens..) , Not lin-* 
Eke tlie cafe of Alfrey zxid Milk {4^ Car, i.) .where 
the.;furipife tor. a prohibition was,^ that the ^hpps 
grew in a garden, and. thac the cuftom was. for 
every garden to pay i <i 6?<r. and^ that the Modus 

^^^ - was held to be good,, if they did not grcjw in any 
new* addition to the garden. Gwf. 6S2. There 
can rbe no Modus for tithe hops, becaufe the court 
\^ill take notice, that hops have not been ancient^ 
but ufed in beer of late times. only, being firft in- 
ti*oduced into England about the year 1524. yet a 
prefcription to pay fo much in lieu of all fmall 
tithes, may include hops and other fuch fmall 
things which have come m ufe of Jate years, ff^aif, 
r. 49. . Bml^. 20. 

^. Ik what manner tithes of hops is to be fet out^ 
Of which, it was faid by ^wifden^ (a Kentijh man) 
in the forecited cafe of Crouch and Rifden^ that to 
that day it was a queftion how hops ought to be 
tithed, whether by the hill, or by the pole, or by 

the 
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the bufliel ; but, in the cafe of Ledgar and Langly^ 
what he faid upon the fame head, is thus expreffed. 
Whether, by the tenth pole, or by meafure ;. but 
Keeling faid they were payable by the pole. Gihf. 
Cod. 682. Sid. 443. 2 Keb. 36. 

Tithes of hops are not to be paid till after they 
are picJked, and before they are dried ; every tenth 
meafure, Bunb. 20. 

In' a late cafe, Mr. Chandler^ painter at Maid- 
ftone in Kent^ having fet forth the tithe of his hops 
by the tenth pole unpicked, Mr. fi/r/J, the impro- 
prrator, brought this matter before the court of 
Exchequer y where, after long debate of counfcl 
on both fides, and riding three former decrees, 
the court again declared this method, of fetting 
forth to be illegal. 2 B. E. L. 419. 
^ And, finally, in the cafe of Walton and T^jerSy 
May 17, i753« Mr. T^yers having planted a con- 
fiderable number of acres with hops, in the pa- 
rifties of Mickleham and Darking in Surrey ^ of bott 
which pariflies, Mr. Walton was incumbent, offered 
to pay to him after the rate of 20 s. an acre for 
the tithe thereof; which Mr. Walton refufed. 
Whereupon Mr. ^yers gave him notice, that on 
fuch a day he would begin to gather his hops, 
and would regularly fet out every tenth hill through 
all his hop plantations as the tithe thereof, by fe- 
vering the bind of the hops from the foil, and 
leaving the fame on the poles •, and that he would 
in the fame manner daily fet out the tithe of his 
hops, in order that Mr. Walton^s agent might be 
prefent at the refpeftive times of fetting out the 
tithe, and might carry away the fame in due time* 
Mr. Walton {zidy that this method of tithing was 
new and contrary to law, arid that he would not 
take the tithe in that manner -, but that he ex- 
pefted the whole crop ihould be gathered, and af- 
terwards meafured in b^fkets, and that every tenth 
baiket of hops, after being -fo mdafured, 'fhould 

be 
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be fet out for the tithe thereof. %]m Mn ^yfirf 
refufed to do, and proceeded according to his no- 
nce to let out the tithe in the manner above mw* 
tioned; leaving every tenth hill ung^thei^ed^ hn-^^ 
ving cut or fevered £rom the foil the binds or 
ftems on which the hops on every iuch tenth hill 
grew ; and renewed his notice daily, whUft 'his hop 
gathering continued. Mr. Walton did not meddle 
:with the tithe fo fet out ; and after the. hop^ 'had 
continued for fome months upon the poles on 
every, tenth hill as aforefaid ungathered» and fi> 
became Ipoiled and rotted, Mr. 'Tyers, broughc an 
adbion for dan;iages againft Mr. IVaUonj iQi* - as 
much as he was mer eby hihdred from dre({mg and 
cultivating his hop plantations* Upon this, Mr. 
Walton filed his bill in. the Exchequer agjainfl Mr. 
53^flrj, thereby infifling, that the nnanner in which 
Mr< ^yers had fet out the tithe of his hops, by 
leaving the ho^ on every tenth hitt, and fevering 
the.bind^ ffom the ibil, was not a proper method 
for.fetting out fuch tithes 4 but that the tithe of 
hops ought by law to be fet out after the fame arc 
picked trom the bijnd or ftem. And, on heaiijig^ 
the court declared^ that the method of tithing 
fcops infifted on by the defendant in his anfwer, us 
not a gopdfetting put of tithe of 'hop^; biit that 
hpps, ought to he* picked and gathered from the 
binds, before they are tithable. Mr. ^yers appealed 
to the ht)ufe of lords -, fetting forth, that the mauh 
der of fetting out the tithes by the admeafurement 
of the hops in balkcts, would be very pt^udicial 
aqd inconvenient to both psuties, .a$ the hops by 
thit means would be necefjarily bruifed, the flower 
and condition thereof hurt, and the hops thereby 
very much damaged ; that it bath been ufiial, of 
late years, for hop planters to dircft their gatherers 
to pick or aflbrt their hops into difierent pdkes^ 
according to thdir different degrees of finendi an(i 
colpm*^ to wit, the Jine^ and the hrown \ and iuch 
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AfTortment is the moft fQ^terial and oxpenfive part 
of the ifiamifa&urifig of hoj^s, thrice as xnucii 
tiifie and ^xpence being requised tti picking and 
aflbrting hops into 'V990 -diflferent parcels, as ii^ nc- 
ceOfury in picking them into one poke when firft 
gathered; and tli^t it is unreafonabde, that perfons 
claioiij^ tithes flioold have the benefit of i&s part 
.rcf the manufadure of hops» which cofts ablaut 5/. 
Ml acre» without making any allowance, or co9- 
^tibatinfl any fiure to the expence ^ and piayixig 
j^ief, $ir thefe (amoogft other reafons:) Firft, 
tliere is no pofitive law, to regulate the manner of 
tithing hops ; neither is it fixed by imnoemoripl 
u&ge or cuftom v the determination of courts re- 
lating thereto have been various *, and therefore 
that manner of tithing feems moft juft and equit- 
able, which is both the leaft prejudicial to the 
owner, and moft beneficial to the parfon or im- 
pmpriator. Secondly, the maimer infifted on by 
the refpondent, by picking and then fetting out 
the tithes by admeasurement in bafkets, is fo very 
detrimental to the planter, that it muft inevitably 
be the ruin of the plantation of hops, %ht cultiva- 
tion whereof is of extenfive benefit to ^ this king- 
dom : the n^thod infifted on by the appellant is 
undeniably fair and equitable, not liable to any 
fraud whatfoever -, whereas the method infifted on 
by the refpondent is avowedly <^refiive and inju-> 
rious, in no wife produdtive of any beneQt, or 
prcvenrive of any fraud. — Mr. Waluny the refpon- 
dent, hoped the decree would be affirmed, (amongft 
other reafons) for thofe following ; Firft, the fet- 
ting out the tithe of hops by mcafure, after they 
are picked from the bind or ftem, is the fairoft 
and fixoft equal method, and Uable to the leaft in- 
conveiMence; whereas the method of tithing con- 
tended for by the appellant, by every tenth hiU, 
would be liable to great ^aqtC inafmuch as the 
planter of hops would have a right tQ Jet out for 
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tithe every tenth hill, to be computed from the 
place he began at ; and he might any year deter- 
mine before he manured his hop»ground, where 
he would begin to fet out the tithe, and thereby 
would certainly know every tenth hill through the 
whole plantation ; and might negledt to manure 
or improve them fo much as the other hills, which 
would-be unjuft and unreafonable. Secondly, the 
method of tithing contended for by the appellant, 
would give occafion to many difputes and cohtro- 
verfies ; as the hops growing on one hil^ are apt 
naturally to intermix with the hops growing on the 
hills adjoining, fo that it is fcarce poflible to fever 
the one from the other indre ; and the owner of 
tithes, or his agents, or fervants, exercifing the 
right of entering into the hop-grounds, and pul- 
ling up the planter's poles, muft frequently fur- 
Uifli matter for fuits and vexations ; which would 
be inconvenient both to the owner of the tithes, 
and the parifliioners. Thirdly, the appellant hath 
not made the ♦ leaft proof, that the tithe of hops 
was ever fet out before they were picked from the 
bind or ftem, or that they were tithed by the 
tenth hill, (which is the method of tithing he con- 
tends for-,) but on the contrary, in many inftances, 
where the method of fetting out the tithe-hops has 
been difputed or brought in queftion, it has been 
* uniformly determined and adjudged, after folemn 
argument, that the tithe of hops by law ov^ht fx> 
be fet out by meafure, after they are picked from 
the bind or ftem. — And the decree was affirmed 
by the lords. 2 B. E. L. 4,ig. 

4. jii what time J the tithe of haps is to be fet out. 
Upon which head, Rolle fays, that in the cafe of 
Barham and Goofey 1 4 Jac. i . it was affirmed by 
Serjeant Hitcham^ and agreed to 'by MbuntacuU^ 
that one may fet out the tenth part of hops for 
tithe, before they arc dried. Gilf. 68z. 1 RoL 
Ahr. 644* 
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Mr. Stephens moved for a prohibition to be di- 
• refted to the confiftory court of the bilhop of Wor- 
cefteTj to ftay proceedings in a fuit there for tithes 
of hops, upon fuggeftion of a Modus time where- 
of, isle, there ufed, that if the parfon fend a fer- 
' vant, &r. to pull aliquam partem lupularumy he fhall 
have the tithes of them, &f^. upon which a rule 
was made, to (hew caufe why a prohibition fliould 
not be granted. And now Mr. Banmfter fhewed 
for cauf<? againft the prohibition, i. The cuftom 
is void for uncertainty, for it does not appear, how ' 
much hops ought to be pulled, fcf r. 2 . That it is 
an ill cuftom, becaufe it is no benefit at all to the 
parfon, but drives him to more pains than the law 
requires, to intitle him to that, which by law he 
ought to have in the fame manner without fuch 
pains. Of which opinion was the whole court. 
And therefore the rule was difchargcd. Lord 
Raym. 504, 505. 

For a faddle horfe, that is kept for pleafure, tithe Horfa.; 
of agiftment fhall not be paid, becaufe by it no 
profit tomes in ; but (as the cafe of Pot bill and 
May is reported .by Buljlrode) it fhall be paid for 
working- horfes for the cart or plough : though that 
is contf ary to the eftablifhed rules of law in this 
cafe, which are recited under the title /IgiJIment ; 
and alfo contrary to the cafe of Bill and Tarde^ 15 
Jac. I. and is not to be reconciled, but by confi- 
ning the agiftment of labouring horfes, to labour 
about fuch things, as are profitable to the owner, 
and of no profit to the parfon. i Buljlr. 171. 
Popb. 126. 1 RolAbr. 64.6. Gibf.682. 

But ifhorfes are kept for fale, and are fold, or if 
they be the horfes of travellers, or others, taken in 
as gueft- horfes, in thefe cafes, it i5 agreed by all, 
that tithe of agiftment is due ; becaufe a profit 
arifes from them. Giif. 682. i Rol. Jbr. S^y. 
1 Buljt. 171. Hard. 05. Poph. 142^ 
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Saddlc-horfes Ihall pay no tithes, no more than 
cattle for the plough and pail, or cattle killed for 
the ufc of a man's own family, in refpedt of the 
profit that otherwife accrues to the parfoh froni 
thefe, Bunb. 3, 

Honiet. JDejure Communiy no tithe ought to be paid of 

houfes of habitation, becaufe they do not grow and 
renew by the year ; but, though no tithe is pay- 
able de jurCy yet if, time out of mind, a Modus deci- 
mandi hath been paid for houfes, it may be reco- 
vered in the ecclefiaftical court, in the nature o£ 
tithe, ^nd the law will fuppofe that it was, origi- 
nally, in lieu of the tithes of the land upop which 
the houfes are built -, and, becaufe it might have a 
lawful beginning, and hath been time out ofmind^ 
it (hall continue. Gibf Cod. 682. 11 Rep. 16. a. 
Hob. 10. , 

For the law of tithe for houfes in London^ fee 
the laft chapter. 

fcamW This is a fmall tithe^ as was agreed 1 5 Joe. i . 

and before that, vix. 39 &? 40 JE//z. (as Noy al- 
ledged in the cafe of Ward and Britten) a vicarage 
appearing to be endowed of fmall tithes, it was 
refolved in the Exchequer, upon conference wit^ 
civilians, that lambs were included as fmall tithes. 
But in the forcfaid place, Bridgman ci^s a refolu- 
tion in the cafe of Sharman and Beadles (40 &? 41 
Eliz.) that an adion of debt lies upon the ilat. 2 
Ed. 6. for tithe lambs ; from which he infers, that 
they mufl: be a great tithe, and alfo a predial 
tithe -, fince none but fuch are included in that 
part of the ftatute : But I think generally, they 
^re reckoned a mixtyktf// tithe. GUf, 682.Pofk 
144. Palm. 21^. 

As to the manner of tithing lambs, where the 
number is under ten, it is the fame with the man- 
lier of tithing calves in the like cafe : (which fee 
under that title) ; and if the parfon infills upon it, 
that hs will wait till next year, that they may come 
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up to the tithable number ; or if the lambs belong- 
ing to fhe feveral owners arc put together, to be 
tithed jointly ; in both cafes prohibition will lie : 
In the firft cafe, becaufe it is againft the nature of 
tithe by the Common law, which is annual ; and 
in the fecond, becaufe it is a cufliom againft reafon -, 
for by that means it may fall out, that fome one 
may have but one lamb, and that be taken for 
tithe; and he that had more, fliould, pay nothing 
at all, Gibf.6Sz. 3 Crt?. 403. Hot.^;,g. 

The firft of thofe determinations is contrary to 

Lyndwood : Ubi non funf pleni decern agni^ fie vide- 

licet y ut nee feptimo agno recepto pro decima^ fi tat 

finty nee pecunia rec^pta Iqco decim^y uhi pauciores 

:funt quam feptemy expeSet ufque ad proximum annurfi. 

Lyndw. de dee, c. S^umam^ l^c. 

In the cafe of Selby verfus Clerk^ it was deli- 
vered by. Holty Chief Juftice, that the tenth lamb 
is due to the parfon by common right ; ^nd though 
they make diftribution in the ecclefiaftical courts, 
that is only among the parfdns themfelves, with re- 
lation to the places pf their feeding throughout the 
year, but does not concern the proprietor of the 
land, who ought to pay. the tenth Iamb to the par- 
,fon Jby Cpmmon law. But this, when paid, pguld 
be no foundation of a claim, by way of Modus^ to 
be difcharged of all tithes of the lambs, there fed'; 
on which- the pretence for a M^d^s'y^^i f9u;i^d^4* 
L. Ray. 677. 

It hath alfo been held, that if a man prefcrihe to 
Day ojie half-penny for every lamb, that he fhaUfeli 
before the firft d^y pf May \ and to ,d^ceive the 
p^rfop, ihalljfell all "bis lamlis the day before May- 
day*^ this, is fraudulent, and the cu'ltpm {liall be,i)p 
difcharge. Gibf/Cod, 682. i RoL Abr, 652. 

,1^ the cafe oi Boys ?iX\A Ellis ^^ ^^..1733. in a bi1| 
for tithi^, a queftioa arofe, whether th^re was frau^ 
in ,tithiog lambs, on this cafe, TKe ewes Avefe 
kept by the defendant in the parifli of Brificid 
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m the county of Tork (where the demand lay) all 
the year untU Cbrijlmafsj when they were ready to 
drop their lambs ; and then were removed into the 
parifti of Skem^ (where there was a fmall Modus 
only for lambs) and there kept till Lady-day^ for 
convenience of forage ; (as infUted upon by the de- 
fendant) and at Lady-day were brought back to 
Driffield : NotCj the land in Skern was the defen- 
dant's own land. By the court; Here is not a fuf- 
ficient proof of fraud : And the plaintifPs bill was 
difmiflcd. But Page and Gilbert^ barons, thought 
at firft, it might h^ proper to fend it to an iffue, 
to try whether fraud or not fraud, and whether 
this had been the ufual method of the defen- 
dant's courfe of hufbandry j but afterwards they 
concurred with baron PnV^ Bunb. i^g* SctWoolj 
Sheep. 

Bill for tithe {inter aP) of Lamb -, the defendant 
infiftj that it was cuftomary to tithe their lambs at 
St. Mark*s day (25th of jipril) : But for the plain- 
tiff it was faid, that by the defendant's own proof 
it appears, they generally then are but three weeks 
old, and cannot live without the dam *, but it is 
ufual to tithe them not until Auguft^ and fometimes 
not until A^cbaelmas ; but the general rule )s to 
tithe them when they are capable of Hying without 
the dam. And per curiam % The cuftom infilled 
oipon by the defendant is unreaibnable ; and de* 
creed for the plaintiff. Trin. 1723. Bunb. 133. 

lottwinttiu See Afiermatb. 

i*ad. This is one of the things which my lord Coke ex- 

empts from tithe, as of tht fubjlafue of the earthy 
and not annual 5 and therefore where tithe is claim* 
ed, it mufl be upon the foot of cuftom* 2 7^.65 1. 
Cibf. 682. 

time. This alfo is one of the things exempted from 

tithe, on the fame account as lead ; and therefore 
it wa§ rcfolved, 13 Jac. i. in the cafe of Thomas 

and 
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zndPenyj that if tithe be demanded of a lime-kiln^ 
it can only be by cuftom. i RoL Abr. 642. 2 
Keb. 596. . 

See Flax. Line* 

It is agreed by all, th^t timber- trees of the age of Lofpio^ 
twenty years or above, Ihall not pay tithe of lop- 
pings : (No not if they be cut every ten or twelve 
years) ; but it hath been made a queftion, whether 
fuch branches, if the trees are lopped before twen- 
ty years, Ihall not always pay for loppings after 
twenty years ; inafmuch as at the firft lopping, the 
tree was not privileged. Upon which head, we 
find two contrary rcfolutions ; one reported by 
Brownlow^ in thefe words, ** If a man top a tree 
*' under the growth of twenty-one years, and fuf- 
" fer the body to grow ; and afterwards, when the 
*' boughs are grown out again, he doth lop and 
*' top it again, he Ihall pay no tithes, although the 
" tree was not privileged at the firft cutting.'* 
The other refolution is in 'the cafe of Brook and ' 
Rogers J 2 Jac. i. reported by Moor, in thefe 
words : '^ And it was held that if a tree be lapped 
before twenty years, and after twenty years, be 
lopped every ten or fevcn years, tithe fhall be 
paid of fuch loppings ;'* where reference fcems 
to be made to fome like former refolutions in the 
reign of queen Elizabeth. Gibf. 682, 683. 2 Cro^ 
loi. Mo. t6i^ 908. See Dotards. 

Stat. 31 Geo. 2. cap. 12. feil. 1. Every perfon Wtdd^^ 
who fhall plant, raife or cultivate, any madder in 
any parifh or place within England^ fhall pay ta 
every parfon, vicar, curate or impropriator of 
fuch parifh, t?^. 5^. and no more yearly, for each 
acre of madder fo planted, and proportionably for 
more or lefs ground fo planted in lieu of all tithe of 
madder ; for the recovery of which fums the par* 
fon ^c. fhall have the ufual remedy. 

SeS. 2 . No madder Ihall be carried off the ground 
on which it grows, before the money direfted to be 
taken in liQU of tithes be paid to the perfon intitled* 

H 3 Si^a^ 
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St 51. 3. This a6t ihall not cxend to charge any 
lands difcharged by any Modus decimandi^ ancient 
compofition, or other difcharge of tithes by law. 

Se£l. 4. This aft fhall be in force for fourteen 
years, and from thence to the end of the then next 
feffion of parliament. 

Stat. 5 Geo. 3. r. 18. Whereas an aft made in 
the thirty-firft year of his late majefty king George 
the Second^ intituled. An aft to encourage the growth 
and Cultivation of madder in that part of Great Bri- 
tain called £»^/^»i, by afcertaining the tithe tliereof, 
was to continue in force from the firft day of Augufi, 
, one thoufand feven hundred and fifty-eight, for the 
fpace of fourteen years, and from thence to the end 
of the then next feffion of parliament : And whereas 
the cultivation of madder, from the fetting to its 
being fit for ufe, requires fo long a time, and the 
buildings, mills, and other requifites neceffary to be 
provided and maintained for manufacturing it, are 
• fo expenfive, that many people may be unwilling 
^ to begin the culture of it during the fubfifting term 
of the faid adt : And whereas the price of foreign 
madder is of late greatly raifed, and the fame does 
not come into the confumers hands fo good as it 
may be manufaftured here ; Be it therefore enac- 
ted, €s?f. that the faid aft Iball be, and the fame 
is hereby declared to be, further continued from the 
Expiration thereof, for and during the further 
term of fourteen years, and to the end of the then 
next feffion of parliament. 

Maple. Tithe of maple fhall be paid, althbugh it be of 

twenty years growth, and more. Gibf. 683.- 2 
Cro. 199. ' c 

Mail. It is faid by Sir Simon Degge (upon what autho- 

rity he doth not add) that tithe of crabs, maft, (^c. 
is to be paid, when the fame are gathered ; or fa- 
tisfaftion is to be given if eaten with fwine on the 
ground. Gibf. 68^. 

Milk. In the Regifter there is a confultation for titihe de 

decimd la3iciniorum, (which yield a mked tithe ;) 

and 
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and it hath been obferved before, under the title, 
cheefe, that when tithe is paid of cheefe, it (hall 
not be paid of milk, and vice verfd, A certain 
number of cheefes, and the tithe of cheefe froni 
May the firft to Juguft the firft, (pleaded as cijf- 
tom) have both been adjudged ^good difcharges 
from the payment of tithe milk v for they come of 
labour, and are not due of themfclves, and there^ 
fore are a good difcharge. But cuftom of having 
all the milk fo many mornings and evenings, from 
the 9th of May till a young lamb yeaned, ftiould 
be heard to bleat, in lieu of all tithe of milk, was 
adjudged ill ; not only becaufe it is a payment of 
part of the very thing, which can never be a good 
Modus^ but alfo becaufe of the uncertainty : For it 
may be that a lamb is heard to bleat before the 9th 
of May^ and then the parfon fliall have no tithe at 
all. Gibf. 683. 

In the cafe of Fiy and Lifler^ the point was, 
upon a ModuSj to pay from Jpril to November 
the tenth day's milk once flcimmed, made into 
cheefe, in lieu of all tithe of milk : and the rea- 
foning upon it, was, becaufe of the labour of the 
parifhioner, which goes to making the milk into 
cheefe ; but no determination by the court. L. 
Raym. iiyi. Gibf. 683. 

As to the circumftances in the payment of tithe* 
milk, three things are inquirable ; i. To whom? 
and that is, to the parfon in whofe parifh the cows 
yielding milk, departure for the time. 2. In what 
manner ? And that ftiall be, not by the tenth part 
of every meal, but by every tenth meal intire, 3. 
At what place ? and that was adjudged to be the 
church-porch, whither it (hall be brought by the 
parilhioner, as the Chief Baron, and two others 
held ; but Raymond thought it (hould be delivered 
at the houfe of the parfon or vicar. Declared per 
curiam^ That of common right tithe milk is payable 
at the parfonage or vicarage houfe. Gibf. 683. 
l?^/». (Sir 27^<?.) 277. 'L.Raym.12^ 

H 4 The 
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The fame rules that take place as to the milk of 
cows, do, by parity of reafon, and according to the 
. laws of the church, hold in the milk of goats and 
ewes, where it is preferved : But Rolle fays, that in 
the cafe of Sewel arid Bicknar^ 14 Car, i. upon fur- 
mife, that it was not the cuftom of fuch a county 
to pay tithe of milk of ewes, prohibition was 
granted. Gibf. 683. i RoL Abr. 654. 

In the cafe of Scoles verfus Lowtber^ where it 
was pleaded, that cattle for the pail for the ufe <rf 
the houfe, ought not to pay tithes, a prohibition 
to the fpiritual court was granted, niji^ 6fr. But 
it appearing afterwards, that the plaintiff carried 
the milk of thefe cattle to his houfe in another pa- 
rifli, and ufed it there, it was refolved by the 
whole court, that the defendant ihould have tithe 
of the milk. Tu. Raym. 129. 

In the cafe of Dodfon and Oliver^ £.1721, it 
was decreed, that if there be any cuftom in a parilh 
for the manner of tithing milk, as to carry it to the 
church-porch, or parfonage houfe, that muft be 
bbferved by the pariftiioner ; but if there be no par- 
ticular cuftom or ufage, the pariftiioner is obliged 
de jure to pay every tenth meal, to milk the cows 
at the ufual place of milking into his own pails ; 
and the parfon is obliged to fetch it away from the 
milking place, in his own pails, iri a reafonablc 
time ; and if he doth not fetch it before the next 
milking time, the pariftiioner may juftify pouring 
the milk upon the ground, becaufe he hath occa- 
fion for his own pails. And it was determined by 
the whole court of Exchequer in this cafe, that the 
milk ought not to be carried either to the church- 
porch, or to the parfon's houfe, and that it ought 
to be fetched by the parfon. Bunb. 73. 

So in the cafe of Cartbew and Edwards y 7*. 1 749 ; 
Edward Cartbew^ clerk, rcftor of St. Muvan in 
Cornwall brought his bill in the Exchequer, 
{amongft other particulars) for the tithe of milk. 

The 
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The jdefendant, Edwards^ in his anfwer fet forth, 
that the plaintiff having declared he would not fend 
for or fetch the tithe milk, he did order every tenth 
meal of his cows to be turned upon the ground $ 
it not being ufual or cuftomary for the parifhioners 
of the faid parifh, to carry their tithe milk home to 
the reftor. The court, upon hearing the caufe, 
and ordering two decrees in the faid court to be 
read, wherein Dodfon was plaintiff, and Oliver de- 
fendant, did declare, that the defendant ough? to 
have milked the tenth meal of his cows, in veffels 
of his own, at the place and in the manner he 
milked the other nine meals, and that the plaintiff 
ought to have fetched it away in his own veffels. 
»5.£. L. 433. 

A cuftom that every inhabitant in the parifh,' 
who kept cows there, had ufed time out of mind,* 
to fet out the whole meal of milk upon the ninth 
day of May at night, and upon the tenth day of 
May in the morning, and fo upon every ninth day 
then next following, until one lamb (to be yeaned 
in the year following) fliould be heard to bleat 
there, hath been adjudged an unreafooable cuftom $ 
becaufe in fuch cafe it might be contrived that 
lambs (hall come fo foon, as to deprive the parfon 
of the tithe milk for a great part of the year. L. 
Raym. 358. 

Micb. 1 73 1. Brinklow and Edmonds^ a bill was 
exhibited to eftablifti feveral Modus's in the parilh 
of Newton Longville in the county of Buckingham : 
One of which was, that tithe milk ought to be pdd 
by every tenth evening and morning's meal in kind % 
from Hoe Monday to the fecond day of November^ 
to commence upon the evening of Hoe Monday 
(that is, the Monday fortnight after Eajier-day^) and 
the morning following, to be taken by the redtor at 
the place of milking, and no tithe milk to be paid 
for the refiduc of the year. But by the court; This 

is 
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mills fince ereftcd may be to us ancient, and their 
firft creftion not known, the rule of their difchargc 
feemeth to be, that all fuch mills whofe firft erec- 
tion was before time of memory, and is not other- 
wife known by matter of record, and have not been 
fubjeft to the payment of tithes, Ihall be intended 
to be eredted before the ftatute, and fo to be 
tithe free. But as to mills for which tithes have 
been paid, and new mills, tithes muft be paid for 
them. Bob. 133. 

Therefore when prohibitions are moved for to 
ftay fuits for tithes in the ecclefiaftical courts for 
ancient mills, it muft not only be fuggefted that 
the mill is an ancient mill, but alfo that it hath 
never paid tithes ; and the courts of Common law 
do generally require an affidavit to be made of the 
truth of fuch luggeftion, to wit, that the mill is 
ancient, and hath not within memory paid any 
tithes. Bob. 133. 

Tbe king*s probiiition Jhall not lie."] ^rin. isja. 
A prohibition was prayed to the fpiritual court, 
upon a fuggeftion, that the parfon libelled for 
tithes of a mill which was erefted upon land dit 
charged of tithes by the ftatute of monafteries 31^ 
H. 8. c. 13. and denied by the whole court : For 
of a mill erefted of new, a prohibition lieth not. ' 
Cro. J a. 429. 

If there is a Modus in lieu of all tithes ifluing out 
of a mefluage, and an ancient water-mill for corn, 
and a new water-mill for corn is erefted within the 
laid mefluage ; if the ftream on which an ancient 
mill ftood is diverted by the owner (and not by 
the aft of God), and a new mill erefted upon the 
new ftream •, they ftiall not be difcharged by virtue 
of any former Modus, i Rol. Abr. 641 . 

But if there hath been an ancient corn-mill for 
which a Modus hath been paid for time immemo- 
rial, and afterwards, by continuance of time, the 

mUl 
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[mill ftream changeth its courfe, and goeth in a 
Iplace a little diftant from the ancient ftream, and 
fthereupon the owner of the mill puUcth it down, 
J and rebuildeth it in the new place where the ftream 
[now runneth ; this ftiall be difcharged of tithes by 
■ force of the ancient Modus j for this cometh by the 
; aft of God, and not by the aft of the party, i 
Rol Abr. 641. 

So, the addition of a pair of ftones to an 
ancient mill, doth not deftroy the ModUs. Carth. 
215. 

But if the furmife be of a certain rate or Modut 
for all mills erefted and to be erefted, and a mill 
there appears to be new -, the Modus cannot e3t- 
tend to it, by rcafon of the ftatute aforefaid* 
3 Bulft. 212. 

The mines of coal, and of metals of all kinds, Miaoi| 
are free from tithe, as being of the fubftance of 
the earth, and not annual ; and therefore are not 
chargeable, butbycuftom. G/^ 683. 

This having been aflerted as a known law, in 

the cafe of Buxton verfus Hutchinfon ; it is added, 

\ that the court therefore direfted a trial to be had at 

\ law, whether there was any,' and what cuftom, 

within that townfhip, for the payment of tithe-oar. 

; 2 Vem. p. 46. Gihf. 683. 

Concerning thefe there are two queftions : i . Nur&tiei* 
Whether they (hall pay tithe ? And though it was 
i urged, that they are of the nature of the land, and 
fo are privileged, yet the whole court was of opi- 
: nion, that inafmuch as the owner dug them up, 
j and made profit of them, and fold them in another 
i parifli, tithe fhould be paid of them. 2. By whom 
j the tithe Ctiall be paid ? Which queftion was refol- 
vcd in the cafe of Grant and Hedding^ in thefe 
words. If the owner fells them, and pulls them 
up himfelf, he fliall pay the tithes •, but if he fell 
them particularly to another, the vendee fhall pay 

the 
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the tithes. Gitf. 683, 684. 3 Cro. 526. Janes 
(JV.) 416. Hard.^So. 

This together with afti and elm, is agreed on sill 
hands to be privileged from paying tithe, by the 
ftatute of Sylva C^dua^ as timber, being of or 
above the growth of twenty years : But, befides 
this, it hath been refcftved, that oak Under twenty 
years, being fit for timber in time to come, ftiaU 
not pay tithe ; and that, though itilands till it is 
rotten, and unfit, not only for timber, but for all 
manner of ufes, except the fire> it fhall be privi- 
leged, becaufe it had been once privileged. 

Bill by the vicar of Brackwortb in the county of 
Gloucejier for tithes ; It was decreed per totam cu- 
That Eafter offerings were due of common 
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right at two-pence per head, unlefs it had been cirf- 
tomary to pay more ; but the vicar ought to have a 
decree accordingly, though there was no proof of 
Eajler offerings ever havbg been paid, (there being 
a lay impropriator, who is not intitled to offerings, 
but he only who exercifes the fpiritual funftion.) 
And it was faid by baron Gilbert^ that offerings 
were a compenfation for perfonal tithes. 3lri». 
1724. Bmb. 173, 174. 

Of thefe, my lord Cake faith, if the foil of an 
orchard be fown with any kind of grairi^ the par- 
fon (hall have tithe of the fruit trees, and of the 
grain, for they be of feveral and diftinft kinds. 
See Garden^ Fruit. 

Thefe being employed in hurdles for flbeep, no 
tithe fhall be paid of them. 2 Keb. 635. 

The general queftion upon this head hath been, 
where a park h^th paid a Modus^ and is difparked, 
whether the Modn^ fliaU continue, or be difch^ged, 
and tithe paid in kind ? And all the bpokis. a^e ckar, 
that if the Modus was a certaip confidei;atipn in mg^- 
ney for all the tithes of fuch a park, iM<^ Modus 
Ihall hold, notwithflanding it be difparked. But if 
the Modus was fpr the deer and herbage of fuch a 
3 park. 
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park, the Modus is gone, upon difparking. Gilf. 
684. Mo. 909. 3 Cro. j\.6y. 2 Bulji, 240. 

In like manner, if the Modus had been to pay a 
buck and a doe for all tithes of fuch a park, and 
the park is difparked, the Modus fliall continue, 
and the owner may give a buck and a doe out of 
another park ; but if it was, to pay the (houlder of 
every deer, or exprefly a buck or a doe out of the 
lame park, the Modus is gone, Gihf^ 684. Uoj 
34. Mo. 909. 

But where th^ Modus was, part in money, and 
part in yenifon out of the park (i;/«. twp {hillings 
and the (houlder of every deer), the court, was di- 
vided, two being of opiinion that the two liilUngs 
continued, and that the fpiritual court fhould al^ 
fign an equitable recompence for the (houlders, ao- 
cordingto the number that had been ufually paidj 
and the other two, that the money and venifon 
making one intire Modus,^ the one being gone, the 
whole was diffolved : Which feems by Moor^ to have 
been according to a judgment given ibcfore^ in the 
reign of queen Elizahfb, Gibf 68^4.. Hob, 39. 
Codb. 237. 

No tithe fliall be paid of the eggs or yoUng of p*^"^*^. 
partridges and . pheafants ; becaufe they are fer^t 
Natuird : And though they be made tame, or be 
kept in a place inclofed (Aeir wings beijirg clip- 
vped), and there lay eggs,\^d hatch young ones; 
yet die cafe is not altered. Gilf. 684* .1 Rot Jbr. 
636. 

SttA^iftment. . ^^^^ 

. It was refolved, 12 Jac. i;. that ifoqe gather Pcafc, 
green ip^afe to be eat in his houfe, no tithe fliall be 
paid of them 5 but otherwife, if he gather them for 
talc, or to feed his hogs» Gibf 684. .1 RoL Abr. 
€47. See Beam. 

Ann. 1 5 Car. i . Prohibition was granted^ upou Pi»c»Cuitf. 
furmife, that the cuftom was, that tithe flipuld not 

be 
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be paid of pheafants. Gihf. 684. Mar. 26. See 
Partridge. 

RgpoM. jinn, isjac. i. It was refolved, that tithe ought 
to be paid of pigeons, and prohibition was de- 
nied. Which feems to be meant of pigeons fold, 
becaufe it was adjudged the year before, that of 
fuch only, and not of thofe that are fpent in the 
houfe, tithe (hould be paid, for this is the diilinc- 
tion, that hath fince obtamed ; though they are fo 
far from being /?r^, that it is felony to take them 
out of a pigeon-houfe -, and as to the reafon given 
in Rollcy that they are for the maintenance of thofe 
who labour in other things, whereof the parlbn 
hath tithes, tbaf will equally cut off the tithe of 
calves, lambs, pigs, &c. if the owner fhall pre- 
tend that they are to be fpent in his houfe. Gilf. 
684. I RoLAbr. 644. 2 Rol.Rep. 2. 

The fame is declared concerning pigeons, which 
are in holes about a houfe, and increafe there. 
Giif. 684. 

rig«. Tithe of thefe is to be paid (in the fame manner 

as tithe of calveSy which fee) ; as foon as they are 
weaned, and can live without the dam. Giif. 684. 

QSiftieff« No tithe is payable out of quarries or pits of any 
kind, becaufe they are parcel of the inheritance ; 
and , befides, (they fay) the parfon may have tithe 
of the furface ; which, by the way, affords a very 
poor tithe, if any : In 5 H. 4. a petition of the 
Commons was denied; about being fued in the ec- 
cleliaftical courts, for tithes of done and flate taken 
out of the quarries. The fame petition was renew- 
ed 8 H. 4. and the king's anfwer was, that the for- 
mer cuftom fhould continue. The like had been 
attempted about fea coals, 51 Ed. 3. In thofe days, 
it feems, fuch things were tithable, at leaft by cuf- 
tom ; and it was not thought proper to be altered. 
Gilff. 684. I Roll. Abr. 637. Mo. 90^. i Cra. 
277. Mar. 58, Still. EccL 263. 

Of 



pf 'flicfe, W titlre is^^iie iejuri\ teing left for R«iufl|t. 
tWepoor^' (4^*was dirtftAf in thelawof M^y?j) anH 
being alfq tjie rcrnaips of corn, for wMcJi- tithe haa 
fceen'^aici';^'but' thii" iaf; to be uiidcrftood'only of 
rakirigSj," which h^ve bttti'mihus ^GTuntnrie difperfa { 
and tntt^pf^ if they ^re fucdfor in the Iplrt tual court, 
the fU^^ftioh .for • a prohibition muft eipftfl/'fet' 
tliat fotttr; and it'-is-not ftrfRcient toiajr, that they 
y^ttt iapfa &f dtffifaU in ^colkaidne^'- Qthf. 684.- 

But that,' hef^tofdrfe,*' ttthes were thdtight to be' 
due of rakirtgs de jurt^- (aiiff'th^ "b'^'corifccjuehce,- 
no VtAilft^ti6ti ivi^/left'td. etrBimlndea'-nlenHo -d^^ 
ftaiJt5V^*j^^enlargthg ihie*'^ is* evident froni* 

heriefc, «that WhciVttiit^ wfcre brou^ bf iftcu^beftts> 
for tfithf,'^' the^ pita • of tfe deferiflant' c^rt was^,* a* 
Moit^ 6^ 1pm etflihff ' doiie ' for - 1 file ' ; pk^fon that he? 
wis h'of obfi^ed tb'aq v* which" pfea^ hSd^been uririe-^ 
ceffatyv' "if rakirtg? ih Vheir own • naftotif 4i^d not been^ 
tiifH^Tci./' Gibf:'6^4.^ rCro. yo^Z-N^y 15; M&r^ 

'^ it was pfolved; in the cafe of Dr. 5*fW(*r, 15^00*^ 
Caf^.iy.iWT'k'Ttim Wcoppice wood, and pay ' 
ti^hfe.''df^'fty:incl.t/rfot6^^ arty new" branches fprungj^ 
out, ^,ub^ii^*'the^ rb8ts-^arid ftubbs of the wood-, 
he* fti6bf(3f titJf^pay tithe bf them,: becaufe they afre 
p'dfcei-*'of.iht''frhnkienefntnty and not aiintmll) rertd^"-''^ 

'This is a predial fmall tithe : For where the par- Safl^o», 
fon had' the great tithes, and thevicar 1fr6 fmaM,'- 
and a. land which had been fown wkh corn, was- 
fown , with fafFron, :thcf tithe was adjudged to the 
vitar, asa fmall tithe ; 'notwifhftanding the ftatute 
2 Ed.'6..c. 13.' that tithts fliall be' paid in fuch 
nrjannfer as they' have been for fofcy years paft. • 
Gibf:6S^\ itfo. 909. 0^.74. ' ' -'v 1 i 

This i^ faid not to be tithable,- but by . cuftom 5ait. 
pnly. Gttfie^s, . - . •: ^': /' . ^ -. 

^ ^ I '^^hereas 



114 tnm tm^m^ti €ftlKi»i 

(suiib and wool ^ tbefe vmx w^ fpol^en of ^^(kr tb«; 

^ot as to the tithe, for depaftunnfs of 9)?(^> the 
eu}e of ^at by the Canon law^ is Ui4 down m tipue 
provbc^al c^AUwpp^ ;^ ^ in thebpok^of Com-, 
mon W« ttiercf ^rQ thefe two cafe^^ : j,. Wher? the 
^a^p of the fl>(Cep had <tep^u,red t^m ifi the na^ 
ri(l| fr^ M^^M^fKMi to La^-At^ and then iold 
them ; upofi (ui( in th^ fpiritual co»rt for a tenth 
9f tlie tK|Fgsi^% the Qwner tQ O^bjauPl pr^hihtfion, 
furpsilE^d ihs^. he could pny^ teirtb of fhe^ wo(4 4c;< 
oiling to th^ cuftotnf of the p^rUh : IM: pn>!ubjr 
^fm wa^ 4^»uedf becwfe th^ pai^ w^ dej^aMded 
^^^ ijf h^h94 ip^t the tei;i^ o^the b^Mrga^;; inaf' 
i^uoh as, t^: fl>^qp w?re ^ne ou^ of th^ parilh ^ 
s^ he <^uU n^t hav^e ^f^% wopl^ bec^u^ i]t w«» 
A91 tl^ tioic; of i|«riag- 2. whierc flwqx wearq 
t^^ i,a IP deps^urc;^ ^fter t}^ corn wast reaped i^ 
tfi!^ thp <iefe!?Hiant, to |^q a prohibition, fti^rf' 
ted, that he took them in to feed, fro. meiiv^attcnei- 
ofKictfUu^^ injfrn t^rsjf /nuf^l^iff ^ nmaUt^^ the 
c^^^ ^\^x ^^% ^ paribn aught npttahaye tithe 
of th^corok and ^eep xoa-,; £0,1^ thf ^leep 0iak,e the 
^piaM i90re profitable,, and to ](ield n^ores^ whicht. 
h, a £e^ diftin^tiofi,, if the Qwaer took theip in|r4- 
/iUsl biH if he^ hsi^ i^y coniaderati^. for themv w 
inn-keeper might as well fay, that he takes* ii\ gueft- 
». hoify&i^ pr^ mftipr^iiDne api^ and upon that^ plead 
a ^ifclis^rge fro«n tith^ Gibf. 685.. PtpK 19;?^ 

BiUf<>r ^he herbage &r (heop depaftui;ed in the- 
parish; thfe^ or fo^r mpnth^ after* they, had been 
fhorn, apd then were ronwwd iato another paidlhy 
aod ihoraibere > and cijted for the. plaintiff,. Cok" 
man and Barker^ PafcL 17^6, and Ikmmt^. apd 
ff^ingfidd^ t IVilS' M^ (cited thefc];,. But/>j?r 4*- 
'^anfy No tithe -herbage fliail be paid foit foch fheep, 
.2 ^ bocauic 
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Mnauic th67 mt 4mif^ friaifiofd. Hit. ij^u 
Bunb. ^i^. 

Dr. Godolpbin fays, if (heep ftfay out of one pa« * 
riih inco ftnocheir) and fher« yean, no dtbe is pay^ 
ft^k Ibr ^hi^ CO the pftriba of that place $ but if 
they go there for thirty (lays or more, for this, a rate 
ttihe i» payable to that place ) fbr^ for iketp remo^ 
Tcd from one parilh to anoidier, each parfon muft 
h»it tkhe^tf raiat But tinder thirty days no rate 
tkhe is to Se paid. God. 438. 

And by * cohftitution ci archbifliop Pf^Jubel/eOfs 
if flieep do couch m one parifl), and feed in another^ 
the tithe {ball be divided between the two churches : 
}^e% (fiuch LyndttJtmd) not equally, but proportion- 
aUy I for the f^r greater part ought to be aligned 
to that churchy within the parilh whereof they itd 
fer the time, than to that where they only couched,* 
Lyndw. 198. 

And filrther, by the (aid cOnftitution it is or-^ 
d^ne;]^ that if fbreigi^ (heep ihall be ihorn in any 
9^iih, the tirhe IhaU be there delivered to the rec- 
tor of the church, unkfs he can be fufEciently in*^ 
formed) that fati$fa£(ion hath beeii made for the 
tithe el^where, fo as lawfully to hinder the pay^ 
mcnt thereof in fuch parifti where they are fhorm 
tff^. igy* Gid. 43!* 

In like manlier, if aperfbn (hall buy or fell an]f 
&eep, and it i ^ certain from what parifh the fheeph 
do a>me, the tithe thereof fliall be proportionably 
divided between the two parifh^ : But if it be un* 
certain, that church fhall have the whole tithe, 
Within the limits whereof they afe found at the 
time of (hearing* Lytid. 1 94.— See Z^^i^i. 

This is reckoned among the things^ not tithablc si«t* 
iejure^ a$ being of the fubftance of the earthy of 
ibt furf ace of which tithe is payable. 

Tithe being paid for the corn, no tithe (hall be^stobbie,^ 
paid for (he ftiK>bie| becaufe this- is no more than 

I 2 p^t 
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part of the ftalk, upon which the corn grew. Gihf* 

swacx- ^^5- Teh. Sy. •' • - 

dua? *" Set Trees y Wood. ■ i i . i'^: 

Tare*. It WES rcfolved by three barons contra Ttice; that 

tares, whether green or ripe, areagreattithc^, and 
belonged to the reftor. Bunb.iyg. 

If tares are cut down green, and given to cattle 
for the plough, no tithe (hall be paid for them. 
This is the rule laid down •, but it is to be obferved, 
that where this hath been fo- adjudged, it was upon 
thefe two confiderations •, either; Firft, that they 
had not, in the parifh, fufficient pafture for the 
draught cattle and milk kine -, as in the cafe of Per- 
ry and Soam : Or, Secondly, becaufe it was the 
cuftom of theparilh, that green tares, cut'for • la- 
bouring cattle, Ihould not ply j as, in the- Ckfe bf 
Mead 2Lnd Shirman. Grbf, 68^. i Cro.^i;^^. z 
Leon. 27. Jones {W.) 357. • ' • 

A prefcription mky be within a parilh that, by 
reafon they have not fufficient meadow fop rnilch 
kine and draught cattle, they have ufed to cut fome 
of their tares green, and give them to the afore- 
faid (lock, and to be difcharged of tithes for the 
fame : And this is a good cuftom and confideration, 
for that the parfon hath an advantage thereby, as 
well as the parilhioner -, namely, in the tithe milk, 
and manuring of the other corn land ; and the 
matter is, the want of meadow and paftcirc ; and 
the furmile is, as if it had been faid, that for wane 
of meadow and pafture, they have ufed to eat their 
meadows with their plough cattle, and for fo much 
as they did eit to pay no tithes. IVatf. ^.'49. 
Bunb. 279. i 

So if a man, according to the cuftom of the 
country, doth fbw his land to feed his horfes for 
tillage, and the ufe hath been to fuffer the horfes 
to be fed upon the land, without any mowing of 
the grain, the parfon fhall not have any tithes there- 
• of i 
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of; becaufe it is no more than paftctre for his horfes. 
fFa/f. c. 49. 

This is. one of the things which my lord Coh'^'^* 
mentions as not tithable ;. being of the fubftance of 
the earth, and not annual. 2 Inft. 65 1 • 

By a conftitution of archbilhop/FiW£?^^j, tithes Trees, 
Ihall be paid of trees, if they be fold -: which Lynd-- 
w^^^ explains of large trees, which do bear fruit,- 
and being cut down are not fit for timber, but are 
ufed for fuel. Lynd. loo. 

And by a conftitution of archbifliop 5/ri!i//(?r^ ; 
Forafmuch as divers perfons do refufe to pay tithes, 
which are - notorioufly due, of their Sylva Ceedtia ; 
and of the wood thereof being felled* which things 
do not rec^uire fo much, labour as the fruits of the' 
ground ; and think th^t they lawfully refufe the j , 
fame, becaufe they have not paid tithes thereof in 
times paft ; and withal to render it doubtful, what 
fhalL be deemed Sylva Cadua : We jdo therefore de- 
clai^e.that Sylva C^edua is that, which of whatfoever- 
kin<^ of trees it is, is kept on purpofe, and is ma- 
ture, and fit to be cut down, and which being cut 
down, fprings again from the ftump or roots; and 
that the tithe ought to be paid thereof, as a real 
and predial tithe ; and that the pofiefibrs of fuch 
woods fliall by all manner of ecclefiaftical cenfures 
be compelled to pay the tithe thereof, when cut 
down, as of hay and corn. Lynd. i 90. 

But by the ftatute of the 45 Ed. 3. c^ 3.. it is 
enafted as foUoweth : " At the complaint of the 

great men and the commons, (hewing by their 

petition, that whereas they fell their gre^t wood 

of the age of twenty ycars,^ or of greater age, to 
** merchants to their own profit, or in aid of thq 
'* king in his wars, parfons and vicars of holy 
" church do implead and draw the faid merchants 
** in the fpiritual court for the tithes of the faid 
" wood, in the name of this word called Sylva Ca- 
^^ dua^ whereby they cannot fell their woods to the 
"^ I 3 very 
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*^ wry value, to A« great damngeof thctn andof d« 

, ** realm •, it b ordained and eftablifhed, thut a pro- 

^* hibition in this cafe Ihall be granted, and upon 

^* the f^me an *ate^hment, as it hadi been ufcd 

;^* before his time.** 

The wood intended in this ft^tute^ is fuch as it 
fit for building of houles and fhips ; and thcre- 
fore» without doubt it comprehends oak, elm ^d 
4<h( but it hath alfo been adjudged to include 
l)eech as timber, in Buekingb^mfoire^ and fomc 
Other covintifes, where better timlxjr is not to l)C 
had, or is very fcarce. And thofe trees arc free* 
pot only as to the trunk or timber, but alfo as 
to the bark, root and germins that grew upon 
the ancient ftock ; and it is not materia!* how 
often or how feldom the branches thereof are lop* 
ped, becaufe being once free, they arc always fttt^ 
a Inft. 643. 

Att4 it hath been alfo rcfolvcd, that oak under 
twenty years, being fit for timber in time to come^ 
(hall not pay tithe ; and that though it Hands till it 
is rotten, and unfit not only for timber, but for aU 
naanner c^ ufes, except the fire, it Ihall be 
privileged, Qpon this general ma:icim^ that once 
fHfcharged and always difchargcd^ i RqL Abf^^ 

But in the cafe of Buckel and Fanacre^ i6g2. 
upon a bill for tithe wood in Eritb in Kent^ above 
twenty years growth, part ufed for timber, and 
part made into billets and fagots ; it was refolvcd^ 
that the laft (hall pay tithes : for the trees being 
above twenty years growth alone will not privilege 
them, but the ufc •, and the fame rcfolutio» was 
in the cafe of JSoh and Smithy which was reheard 
and reviewed •, and of Francklm and Jonef^ in the 
year 1694; and alfo it^ the cafe of Ccwper and 
J^d^^^ $unh 99« 

And 



Km^ H^ ij^ W^l^-mc^ above twenty vear$ 
9yi«firi^ t^t and cOFckd for fiicli and the bark 
Jk^ped &»a thft ^»[V^ wer^ adju^P^l to jpay 
ifiches^ an wett W underwood § but that no utht 
Wia dtir fot ftMb ifrwd ^ib^vc twenty yean growth^ 
a6r of tht baik thenK^* which wa( not corded ' 

But fimdly^ in thd €|if<( of W^m aifd lady 
AAi^r ^rymh Gectmhr i|, .1751. ^he plamtm 
l3rai%kt hb billi as itAor of iSictam in ^tfmr^ 
iRDr.tfaxrtjfis and.b|» df o}d poUard oaks, albf^s^ 
Alid e)m9» futd d2fc tfifim lops and bodies of 
iMechc&-^f<iMn WUkr^m Vgued for the plaintiff: 
chis ijthtf i)f i^ood is taeitaudy payable i and the 
llv# ad to this, {§ now pret^ certain. IThe 45 
£^« %. h an eicfitenMI)r^ law \ and ail lops and top$ 
m tillable if t^ ^n» be imkr twenty ye^iii 
|p9wtli4 Before the ftatute 0^ ^^ cJimy 7SI 
nvrfe dtbable 1 b^ by that \m it is declared, that 
tftt tilAber fcpeesihould be exempt: and the reafon 
is plain) for timber .trees yield but one profief 
kxA that but f»tee in ft century \ and therefore, aa 
if #^ lb Idng tteftm the owner. had a profit^ that 
^stodd was e»(mpc» But even by this aA it was ^ 

not wisxM that the whole tree was exempt ; .the 
itodytmly, not the top9 and lops were fo. Since 
ihia zAi the courts haire gone fo far, as to exempt 
iSi parts of the tnees And even germins from 
theft trees kaine aU» been demmnned to he ex* 
^mpt After this^ the eo^r& endeayovred to bring 
it to Ibtnd nde £ arid tahe buyers were always to pay 
the ^hesL Anorwik'dbi the cooft^ l^eld^ that tre^s 
not isyh^nxtfA to thd «dfe df timber were tithable ( 
mid nn ifaisfoniie cafes have been determined. As 
tbe cafe of Man and ^mrnermy i BrowHt. 94. $0 
titt cafb of Howes and Cprnwd^ 1 Lev. i 8q. where 
it 15 farid, that wbod for fire^wood, tho^ ot twenty- 
Tf^ars growth, IbaU pay tithe when feUed* So xtt 

I 4 *« 
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the cafe ofl^apleyMd L^,^4ll wboCbfof fcophing 
was held tithable. . In the tafeurf M^s ahd Mar- 
tin, 2^. 6^. a bill was bknight liyithe^^kirtiiifi; as 
leflee of the tc&ory of Br mley' in Ksn^ for, tithe 
wjood made- into bavirts : "tl^e d^e^ydatfit^'by'thmr 
afifwer infiftcd, that old pollatxjs ^nd'dofafdS'paid 
no tithe; but notwithftanding-thisy the court dc» 
cre^d,an account and fatisfaftion to the plaintiflF 
for them. ' The counts feem to 'ha^e'gonea ftep 
furtherl . Tfcey have -had 'regard to the pfc made 
of the Wood, and n9t to the ^e of the pollard ; 
•namely, i;d^at was ufed for timber, andtwhat for 
fire-wood -, the former ^asJ 'held' to be exempt, the 
latter to pay tithes. And agree^e 'to- this was 
the cafe of Greenaway and the earl' of Ktnt, before 
the * lord chief baron Ward. * Th&.bill was Inrovight 
by the plaintiff as vicar of Walford in Hertford- 
^Jhire. 'The defend'ant infifted, that no tithes were 
due of fuch ^ood ii v^as -above twenty, years 
growth. A crofs bill was brought. And on 
hearing, the court declared, 'rftat the plaintiff was 
intitled to the tithe of all-wciod above twenty 
years growth as well as under^ which was corded, 
but not odierwife. But it may be objeftedy ihall 
tithes be fo uncertain as to be determined by 
' the ufe of them ? I anfwer, thfet in many cafes, 
tithes muff depend upon the ufe of xhttn: As 
in wood, if it is made into bavins for fireing it • 
is tithable -, if to make fences, it is not fo/ So 
if one fats cattle on land^ agiftracnt is due for 
them; fo if he keeps cattle as barren, tithes are 
paid : But cattlfe kept for the plough are ex- 
empt, and evert thofe reared for the plough are ex:- 
empt. Thefe are all eftabliflied cafes, and do not 
want any confirmation. The cafe of Brook and 
Rogers, Moor 908. is very exprefs, that if timber 
is lopped before twenty years growth, tithes Ihall 
be paid of the loppings. And if thefe trees in 
qucftion have been conftantly cut, and tithes have 

been 
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Iseeir paid of them without any contcadi&ion (us 
is now in proof,) why is not this an evidence that 
thefe trees were cut before twenty years growth, 
^d out of the flatute of Syha Cadua ? And this 
prefuaiption may more naturally arife in this cafe, 
fcfs the falls here happen but once in fixteen or 
.^enty years > and one of the plaintifTs witneflcs 
ipeaks to tithes being paid of thefe trees forty-five 
years ago without any moleftation whatfoever ; and 
not one wiltnefs is produced for the defendant, 
who will ventpre to fwear, that ever one load of 
timber was cut without paying tithes : And if that 
be the cafe, the natural prefumption is that this 
wood is tithable \ for it has paid tithes , aa long 
as ;memory can go back. As to the beech ; if it 
be timber, as inflfted upon by the defendant, 
then it . comes within the ftatute of Sylva Cadua. 
And this matter muft be tried,, if the parties think 
it worth their while to difpute it. — By Mr. Solicitor 
general, for the defendant : The queftion now put 
is, whether the tops and lops cut from trees above 
twenty years growth are liable to pay tithe, if exit 
in order to be ufed as fuel. And this is a queftion 
of a^ very extraordinary nature indeed, and con- 
trary to both old and modern law ; for no point 
was ever laid down more clearly, from the time 
of Edward the Third to the prefent time, than 
this, that tops and lops of trees above twenty 
years growth, are always exempt : And the reafon 
is, when once a. tree is privileged, it always remains 
fo. The cafe in Moor 908, cited fpr the plaintiff, 
• is exprefsly for the defendant ; for that particularly 
ftates, that if not cut within the twenty years, 
then it is exempt. And fo have been abundance 
of other cafes. And how can the right of the 
paribn arife from the ufe of the thing ? How is it 
poflible for the parfon to know the owner's intent ? 
.The right therefore ought to commence from 
the time it is fo cut and fevered.- The earl of 

* Kent's 



Ktnf^ cafe does iM, jitwt the prefeiiC di^tdtoft^ 
for that proves, that the trees themfelMa ^itit ik 
queftion ; and nothing at all was ftid of the to])s 
and tops. . Befides, they^ were not poHatds 4Mr 
dotards^ but young oaks. Tlus pfoves, that idl 
trees cut down ana idfed fer fire, would b« liaUe 
to tithes. But this proves too much. But th^ftf h 
a note on the back of Mr. Btottifs brief hi duit 
caufe (which I have),' that fettks what dils (Mb 
was : he fays there was pofitive evidence, that the 
trees corded had grown from ftems <^ did wood, 
and was formerly eoppioe wood ; and this will 
alter the cafe gready. The cafe of LttffiM and 
Cowper^ f. 16^8, was on a bill for tithes of lofka 
and tops of timber trees ; the defendant infiA6d» 
that they were the produ£t of beech and a(h trees ( 
he admitted, he did convert them to fdel and 
cord wood; out, in regard that they w«^ ab&<to 
twenty years growth, infilled, that the^ weite 
eieempt ; by the decree, an account was diltdhNi 
for wood in general ; and exceptions were takto 
to the remembrancer's report, that he had tdceti 
no hotice that thefc beeches were fome thirty^ 
fome fifty years growth, and were timber, and 
therefore exempt; and of that opinion was the 
court. In the cafe of Bihy and Huxfl^j H. 1724, 
the bill was for tithe of coppice and othef wood : 
the defendant infilled, that he had fellfsd feveral 
timber trees of twenty years and upwards, and dug 
up feveral roots, and made them into ftocks, aiid 
made the tops into fagots; fame were ufed fer 
repairs, others few fuel ; and as thefe were all abovt 
the age of twenty years, the body with all the reft 
are exempt from paying tithes by law : and it was 
decreed, that the plaintiflF fhouW have an accoiwt 
of the tithe-wood ; except for the tithe of oak, 
-alh, and nraiden trees of beech proceeding front 
ftools above twenty years growth : the application 
therefore to fuel does not make the difference. 

But 



But it IS objeftecL that it muft be prefumed thde 
trees how in qamioti were cut before twenty years 
growth) and therefore never had the privilege: 
but as that is not charged by the bill^ it cannot be 
prefumed. As to the beech, if infilled on, it tnuft 

be tried. ^ By the lord chancellor Hardwicke ; 

The tithes demanded by the biH are of two forts | 
Firft, tops and )ods of old pollard oaks, afhes^ 
and tittih Second^, beech-trees, both body ana 
branches. The principal queftbn anfes on the 
tops and lops or dd poIUrd oaks, and the reft. 
There is no difl^rence m point of faft. It is ad«- 
mitted on both iides, diat there is no coppice wood 
in this ground; that they ate ancient pollards: 
and as to she beeches, that they are of twenty years 
growdi and upwards,, and the greateft part of them 
was cut and made into billets, and (old for fire^ 
except a finall part of them which was ufed for 
pofts and rails. The plaintiflT has proved, that sut 
two former falis,^ tithes were fet out and taken of 
this wood, the one in 171 2, the other in 1728; 
on the other hand, the defendant has not proved 
any fall when tithe was not paid ; but has proved^ 
that in thefe two falls the family lived m Nat- 
tbamptonjhire^ and knew nothing or their being fet 
out and taken, and chat no other wood in the p^rifli 
does pay tithe, or ever had paid. The plaintiff 
has founded his right on this \ namely, 'the ufe and 

Spfication of the things of which tithe is demand^* 
^ but though this be the general right fet forth 
in the bill; yet if any other right appears, the 
plaintiff will be intitled to an account. This is a 
queftlpn of very great confequence, both to the- 
ownen of wood, and to the clergy alfo ; and has 
been argued both from reafon and autbmties. And 
upon the reafdn of the thing, it has been faid, that 
there is no more reafon why tithes Ihould not be 
paid of wood, thjn of any other produft of the . 
*arth, for it annuatim renovat: but this proves too 

much ; 



nnichvfbi: according to. this, reafoning,' all wood 
ill general would be liable; and though, this^ does. 
annuatim crefcere^ yet it does not annuatim renovare 
at Common law^ coppioe-wood is fubjefi to tithes, 
though it does npt annuatim renovare -^ yet in its 
nature it ought to pay ; for it is cut under a cer- 
tain courfe of years, and is looked ypon as an or- 
dinary ftate4 renewal, like the cafe of faffron ; but 
of timber tree3^ the ftatcd rule is otherwife ; there 
the law does not wait for a ftated courfe of felling. 
It was further reafoned for the plaintiff, that the. 
lops and tops of pollards are tenancy profits *: but 
this is no rule of tithes,, and varies in different 
counties •, and would make the affair of titb^s very 
uncertain j and in many pkces the lops of fpiral 
trees are allowed to the tenants for fire-wood, and 
yet fuch lops are not tithable. It was further faid 
to be reafonable, that the ufe and application fhould 
determine whether the tiling was tithable or not; 
that as a" coppice is liable, To it is reafonable that 
any other wood, not timber, but ufed for fuel, 
ihould be fo too. But this goes to the queftion 
put in the iflue by the bill, and I am afraid would 
be a very dangerous innovation; the fubfequent 
ufe of the thing, as it does not alter the nature, can- 
not give a tithable quality which it had not before •,. 
if it could, why not vice verfa^ that is to (ay, if 
wood not timber fhould be applied to the ufe of 
timber, why fhould not fuch ufe exempt it from 
the payment of tithes ? this was never heai'd of, 
yet it is equally reafonable. It is faid, there are 
certain cafes where the ufe and application of the 
thing fhall make it tithable •, and there will appear 
no greater uncertainty in .one cafe than in the other ; 
as for inftance, wood cut to be burned in the houfe 
of a parifhioner, this was faid to be not liable -, but 
that is not true, unlefs by cuf^om ; for it was other- 
wife determined in the cafe oi Norton and Fermer, 
Cro. Car. 113. It was faid alfo, Ihat cattle for the 
i plough 



pldu^h and' pail are. not tith'able jTa- there' Ihc 
vife deteVmli^s :. but this ii not a predial, -but 4 
mixt. tithfc, ^ich thevpatifhioner is not:ob!igcd to 
fet^out at W: particular -place or time-, i&nd the- par- 
fori receives it in* anothei: r 'raariner, by i taking tht 
teiMJh^rt of the profits; In many c^fesUtrJ^ iiA- 
poflib^e .10 fay, to whai'^tifesr the wood^nft'ay bfe' ^ap- 
plied:, the owner may fell it ftanding,'-tb€i feuyer 
to cut 'it^ ^nd^ if fb, how is the intension to*^be 
known ?'/and in many counties where tinaber is Ve- 
ry plentifii-l, there it is often' cut down and ufed as 
fuel; and if the ufe and application was td.prevai!^ 
it w6uid rtiafcc two different Common law«:of tithe, 
and this without any cuftom : the law fop-tfthesf of 
wood is a rjpofitive law,: to wit, that b£ all timber 
trees of twanty years growth or upwiirdsV.A^rhethef 
timber by^ law or cuftom, no tithe is to be paidj 
either, of >bjodies, lops,!- or tops. It ha^'beerimucH 
controverted^ whetfier.the ftatute of Sylva Gneiua 
is a new law, or only declaratory of the Comrnbri 
law: thc'iatter is now the Settled opiTiicrrr;"for the 
words of the ftatute are, ofir has been tafid of btdJ In 
the . .ftatute^ the wood- is ^particularly rhentidned,' 
and ijts age and. growth y but not one-'Wdrd is faid 
of the irfc:* landitbe ppinioh of .all the c6ui-ts x/pon 
the conftriiftion ;of . this, ftatute has been, that wheii3 
the/tree is timber, by law or cuftom,i of twerity 
years growth or tipwands^ it is exempv: : :^nd^ irt 
2 Inji. 642, 643-" tho rules are very particularly laid 
down. TJiiefc rules-.* have not been . com^adifted, 
except in the cafe of gcrmins thatJ came'from 6ld. 
ftoola, and which is the cafe of m©ft coppices -in 
England.:. But it is aflccd, what difference is there, 
if germins grow from, trees intirely cut down, or 
from f rees/ that have been lopped ? I anfwer, that 
the diffci:ence. is . great ; for in. the cafe of germins' 
that come from ftodls, no tnee remains from whence 
the privilege; is derived ;' biit in the cafe of lops ani 
tops the tree renjains; and^fo does the -privilege; 
'^ . I come 
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I come now to oonfickr dbe rii;^ cmd agairift dtk 
doftrine by the counfel for the pluntift The aiic 
%dMM and S^fmrtm^ x Mrmd^ 94. it noc spplio^ 
bk to t}^ prefent cafe. The cak <^Haweszai 
ComwaUf .1 Lev. 1891. is thi^^^ Wood cot for fire* 
ing, though above twaty years growth^ flnlL 
payttthes^ and ib pcAards^ tf" aboTe fifty yeata." 
But this was very fbort and impetfcdly ftated, and 
is not Supported by law at all;^ and by a seport of 
the faiifie cafe» i Sid. it k faidf that the Wqm wai 
co^>i€e wood^ and by Ac detennination^ moft 

J>robably it was fo ; and therefore {»x>yet nothing 
or the phunttfiF. But it is £ud> there is Hd <Ufie« 
rence between pollards and undenroody £Dir poi* 
larda am not timber: bntlani^ert that poUarda 
baling, gained thb pirilege^ al vays retatn k *, and 
the bodies of poUards may £ecvc to many ufes^ as 
timber doth ; and if dotard trees art prmlegod^ 
much more ought poHards. The neict cafe cited 
was that of Srtgs taii Martin^ which wa! on a bill 
for lops md topa of old polkrd and dolard treesi 
and an account was acoordi^y Attdsed ; hut on 
what this was founded does not appear, nor yfh^* 
ther thtSc pdilards were under the time of piivi* 
k^'or not i and what makes this cafe the more ex* 
^aordinaty is, the decrcff in the cafe of NertUef 
and Colhi^ ih the very next term^ and it is dire^ 
\f o^ntxBsj ; and the only way of reconciling tbefo 
PM c^y is, that in the firft cafe it muft have apM 
psared that the poHardswcre cat before cwvotty 
yearsf grov^h. Granawvy: 2nd the earl of Keui was 
the ott^ C9kf and moft principally relied on 1 and 
the ground dF this dectee was, that att wood^ C¥tti 
above t«^nty years, that was cut and corded, fhould 
be tsth^e^ and goes further than any cafe bcfbrtf 
or fince: but the tei^d duef baron fFard^ in that 
eafet* waa of a quite difibrent opinion, and made a 
jfeamed argument againflr the decree 1 but the cfthca 
thra: baftoaa diSbre d from Jnm ^ therefore^ 1 cb^ 
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&nre, t|us was not a uniform authority^ and I 
thiric tte chief baron fFarJ^t was the beft opinion: 
baroa PnV^s rcafoos in that caufe, do not fatt^ff 
me at alU when he was confiderine the ftatute of 
Sfha C^ibkij he faid» that ancient ftatuces muft be 
conftrucd according to the intent, and not litoalty; 
and that zreat wood does not in its ftriA fenfe mean 
tree^^of uiis fort, btit fuch wood as is applicable 
to large buildings ; ¥^hich is m effedb to fay, that 
a tree, which in its nature is timber, yet if it is 
not large^ and is applied to firing, fliall be tithable: 
another ground that he went upon, was the ftatutes 
relating tq the rules of felling of wood ; but thele 
are rules laid down only for the prcfervation of 
dmber, and cannot be applicable to tithes that 
wene ck;manded of them: and upon the whole» 
this determination is dire£frly contrary to all the 
otheir authorities ; for there is a fmpus conftituttm^ 
and that cannot be departed from ; and I wiU fiy 
further, that there has been no precedent fince to 
follow it ; for as to that cafe or Bibej and Huxky^ 
d^t is. rather againft it. If thefc trees now in 
qi^eftion,, were lopped and made pollards before 
twenty years growth, and fo have continued to be 
i lopped, then they will be liable to tithes: but 
this is a queftion of faft proper to be tried, being' 
too much for me to determine, upon the evidence 
J now laid before the court : I am rather inclined tt> 
think that they were not, for the plaintiff himfclf^ 
in bis bill, has ftated them to be ancient poUardc^ 
and Targe- The fecond queftion relates to the 
tithe of beeches^ both bodies and branches : and it 
is not <fifputed, but that this wood is above twenty 
years growth ; and then the matter of fad muft be 
tried whether it is timber by the cuftom of the 
county : and if fo, it wili be exempt -, otherwife it 
muft pay tithes. 2 B. E. L. 41 1, 41 6 

This was declared to be tithe-free, as part of the Turft 
freehold, 22^ 23 Car.'^i, as it had been declared 

before 
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before by 'lor4 C^*^, . .Gibf.. .685.' i M?i^' ^v^5- 

Turkeyt. If thc^refojutjon upon^ th^ hea^ was .ffal)y .as. 
JWb^ reports* it, . 'v/z. that i;hhes are not payable of 
turkeys, nor, their eggs^ quiaf^ra naiuH} it is riot^ 
cafily conceived, upon what/confideratioh'fiKcy. 
ranked thei?T ynder that head 2 or, fupp.ofe^'^r^, 
naturd rthere, relates only to , partridges or i?.{^a-. 
fants, which conac between ; it is no lejfs difficult* 
to conceive, why turkeys (if they .are not ferittna- 
tfirdj (hould be difcharged of * tithes, mor^ than . 
tame, fowl of other kinds. G/^^ 685. A&.*5M. ! 
' iJn-ibe x:afe oi Carlton ytvi^s.'Brigbtwelly bewre* 

AeMafter of the. Rolls, it wa$ delivered, by him! 
as follows: I cannot fee^. but. that turkeys are. 
birds as tame as hens or othpr poultry, an^ there- , 
fore muft pay tithes. It is true, if tithes be once, 
paid pf the eggs, there can he ao demand made a 
ffcond time, in refpe£t of the chicken hatched af-^ 
terwards. 2 P. IVill. 4.62. , " • . 

{Tomipt. In this caufe the covrt declared, that whpre land 
IS fown with turnips after thexorn is cleared, and 
fed with fheep and barren cattle, that tithe fliall . 
be paid of fuch turnips. -, though it was infifted up^ 
on for the defendant, that the foil in that county ' 
(^taffordjhire) was dry and fandy, and that' this, 
method of hulbandry improved the land, fo tliat ' 
the plaintiflF had uberiores decimas of corn, and had \ 
received the tithe of lambs and wool of the fheep ' 
fo fed, before j but the court over-ruled this de-» 
fence; and faid, it amounted to a non decimandoj ^ 
as to tithes. Hil. 1731. Bunb, 3 1 4. See Garden^ . 
Clover. 

Waiie. By the ftatute^z Ed. 6. x, i^. fe8. 3. the tithe of' 

cattle feeding on large waftes, where the p?irl(h is 
uncertain, (hall pay tithe to the incumbent pf that \ 
^, parifh, in which the owner of the cattle dwells j " 
unlefs limited otherwile by cuftom or prefcription. .^ 
Gihf.6%5. Sav.So. : "*■ 

Where 



Where the furmifc was, that in the county of wmdwti 
Southampton willows were ufed as timber, it wa^ 
judged, that they are not tithable, and a prohi* 
bition was granted. But elfewhere, if willows are 
growing about a hoiife, though it is Wafte to fell 
them, yet being felled, 'tithe £all be paid of them. 
Gibf.Sis. Hob. 219. 

jlnno 28, 29 Eliz. prefcription by one -to pay 
but 6 i. ^. d. for the tithe of all willows cult down by 
him in foch a parifh, was declared an ill prefcrip- 
tion ; becaufe, if he cut down all the willows of 
other men too, but 6 s. gd. (hall bc^paid for all. 
Bur to have prefcribed for all willows cut down 
upon his own land, would have been good. Ciif. 
68 f;. Godb. 6i. 

' This. growing in the nature 6f Ian herb, the ^**"* 
tithe thereof is a fmall tithe, & was agreed by all 
the juftices, in the cafe of Udah and Tihdal. 
I Car. I. 3 Cro. 28. Hetl. 77. - 

. The cafes relating to wood- may be reduced to w«oi; 
four heads : 

I. How far and in what refpcft wood is titha- . 
ble. In the cafe of the earl of Clanrickard^ 
17 Jac. I. it was faid by Henden^ that, origi- 
nally, tithe was not paid to the clergy of wood, 
before the time that archbifhop Stratford made a 
conftitution {ly Ed. 3.) that tithe (hould be paid 
within his juriidiftion, of Syha C^dua. But although 
that confthutibh, by the tenor of it, Teems to ex- 
tend to wood in general, it is to be obferved, 
that the petition of the commons againft the clergy, 
in .-die very next parliament (18 Ed: 3.) was not, 
for taking tithe of wood, but of every manner of 
^ wood, /. e. of great trees, as well as of the reft. 
And there* are a great number of petitions in the 
rolk of parliament, during that reign, pfaying re- 
lief in the fajnc cafe -, which feems to imply, that 
that was the only grievance they laboiVred under, as 
being againft the Common 1 * w and cuftom pf the 
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re^m -, &r if (he demand of tithe of other Wiood 
had dlfp been ^ga^i(i: cuftom, why did not aU the 
perictot>3 run ag;<ainft tithe of wood in general ? Ac 
lAkC (mit tiwfir ijt mufl: be acknowledged, that the 
iQornmoo3 %» in one of their petitions, 2 SJcJb. 2. 
fhat before ch^e firft peftilence, no tithe of any 
manner of wood was given, grs^nted, or de- 
manded ; and wfc find diere was a great pejOtiknce 
"2% Ed. 3. Qiif. 685, 686. Palm. 39. 

It was refolved, in the cafe of Natfon an4 
Farm^^ ths^^ jure^ per kgqn Urr^e^ no perfon cai> 
be difcharged of tithe of wopd, even though if b^ 
fewql and (hedging ; and that therefore ijt l^ath been 
ufual in prohibitioi^s, to ailed ge hearth-penny, of 
the like, for the difcharge : from whence it folr 
lows, that where fuch conHderation or recompence 
tx> the paribn is not alledged, tithe is duf de jurf ^ 
with which fiippofitton, the adfnitfing of. a iD^re 
, cuftom de non decimandoy in cafe of woo4) feefn^ 
hardly reojnciicablp. , Qihf> 6i6. iCro. ijl^/ 

It was faid, in the forcmentioned cafe of thf 
^Sii\ of Qanrickardj that thoug*h tithe of wpoc) is 
Xkol of annud payment, yet is of annus^l growth ; 
and that therefore, (as it feemed) there could not 
|)e a prefcription of trees de non dedmandp* GibC 
j686. Palm. 38. 

In the cafe of Hicks and JVoodfon^ H. 8 fc? 9 ^, 
it is faidt that wood is not dejwre tithat)le, becaui^ 
it dodi not re^ew annually ; and that therefore ia 
libejis in the fpiritual court for wood, they aUedged 
^ cuftoni, although it was Jaid, tha? the pra«Sbice of 
the fpiritual court at this day is otherwife : but thiij 
court did not regard that j iox HoUy chief jufticc^ 
faidy that they made ftones, gravel, and all things 
cithable. lA.Raym^i^y. zSalk^S^S. 
. But in the CdXt of Jordan againft Colly ani 
^tbers^ E. 1720, on a bill by the rcftor for tith^ 
wopd in the parilh of Uule JVenl(i£ke in the 
county oi Salop^ as it had beea tioi^ out of mind 
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psAiw that parifli, ^toft the ddbidaim^ as Ten- 

den of fir H^ilUiim Farejteri the drfendants in 

their anfwer fay, that no tithe had beeo paid for . 

this coppice wood, cailod Holeirwk coppice^ 

when felled befof e^ aad that they never heard that 

any tithe or Modus had been p^id for irood in thaec 

parifh. It was infiftcd upon for .Ac defendants; 

that tithe wood wa$ not dqe 0i common right, and 

tkerefore, that the proof lay upon the plaimifl^ 

and that it was only founded upon a ciamon in 

biihop's Stratford's tirpe ; and therefore, that th« 

defendants need not aUedge any preiciptidn or cuf^ 

torn by way of exemption. But it w^.atifi/eered for . 

the plaintiff, that op<:jUf»er5 nuift always feo iocxh 

an exemption. And' by the court ; The defelidantip 

ought TO have (hfe^ Tome ekcmption ; ailid there 

is no inftance, that a pariih can prHcobe. in .^99/9 

decintanio for tkhe wood ; wilds and honcbeds atd 

upon another confiderajioft.— But riatdi. fays.rhflr 

reporteis although the douft dec^ebd a^nft^thcl 

ddEendiEuitSv yet it doth not feem to hanne jaten['if^et 

certainly determined, that tithe wood is .dbe; of 

common right. Bunb. 6t. >/ -* 

But in the cafe of Bo$lt0f ^nd iinj^er,' >?\^ 

2 G. 2« the plaintiff having libelled in the fpitstitaf 

court for the tithe of Syhfi Citdud^ the defendant* 

moved thp co^irt of King's bench for a prt>hibitioh ti 

and the fuggeilion was, th^t they were tirhbeq 

trees, and ot twenty years growth, k^s lirgwt 

fiirthcr, that the cQurt^mrght- grant a prDhibitiorl,' 

even upon the face of the libel; becatrfe ihcdc*? 

maod is fet forth generally, and therefore muft be" 

^tended that this tithe is due of common right ;' 

whereat the right of the tithe wood. as only by» 

cuftod. And that wds the reafbb jgircn in th*r 

ca-fc oS Hkks and IV^od/oHj why/a hundred may/ 

preicribe in a non deeimando^i %ht tkcht wbod;". 

for as byi cu;ftom it grows due, by jcuifom it may ^ 

i)$ made not due. But the court faid, that this 
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Tcafon indeed wa^ laid down by the judges of this 

court, in that cafe •, but they faid, this has never 

•been allowed for law by any of the other judges of 

fVeftmitifler^ball^ and it certainly is not law: for 

, tithe is as' much due of Sjlva C^fdua^ by the law of 

£nglaxdj as any other tithe whatfoever. And 

judgt Reynolds ^ faid, this may evidently be (hewn 

hot to be the reafon of this law, in relation to 

hundreds J for if it was, the fame reafon would 

prove that every private man may prefcribe in a 

non decimando or this nature. ' And for this reafon, 

and alfo becaufe the defendant in the fpiritual court 

had; not alledged in his plea there, that the trees 

were of twenty years growth, a prohibition was 

denied- i Bernard, yi. 

. 2i What fort of tithe wood doth yield. That it is 
predial, is plain \ but, whether great or fmall, 
hath been a queftion between the parfons and the 
vicars. And, in the cafe ot Reynolds and Green^ 
ibmething is delivered that tends to that point. 
*^ Bf the opinion of the whole court clearly, the 
^,p^£on de.mero Jure ought to have the tithe- 
*' wood, if the vicar be not endowed of the fame,- 
*' or. claims to have it by prefcription : but with 
** fuch a donation or prefcription, the fame belongs 
"*' to the parfon.*' And in the fequel of that cafe, 
it is exprefly declared to be a great tithe, and im- 
plied that it could not ^afs under the terms aitara- 
jia fc? minut/e decintte^ but in virtue of the conftant 
ufage of paying it to the vicar. But 4 Car. i. in 
the cafe of IVood and ^reenwoody it was held, 
that wood is ntimta decma ; and the two cafes of 
STittfo? and St. Albans ire referred to for. proof 
of it: which Teems alio to be fuppofcd in the cafe 
of ^ddeU and Watter^ 21 6f 22 Car. 2. where a 
vicar libelled in the fpiritual coUrt for tithe wood % ' 
a^d the fdggefti6n to obtain a prohibition was, 
ikat time out <£ mind they had paid no fmall tithe 
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to the vicar. Gilf. 686. 2Bulft.^%y^ LUtl. 24^^ 
1 Mod. Rep. 50. 

Amidft this variety of judgments, we can only 
fey thcfe two things : i. That, in common opinion, 
wood paffes for a great tithe 5 2. That, in contro- 
verfies between parfon and vicar, where the en- 
dowment is loft, this point is determined by pre- 
fcription ; and in cafe the endowment remains^ and 
doth not exprefly mention wood, and yet that tithe 
hath been ujually taken by the vicar, the law will,, 
by favourable conftniftion, either graft it upon 
fome general expreffion in the endowment, (as in 
the fprementioned cafe of Reynolds and Green^} , 
or elfe prefume that there might be a fubfequent 
augmentation of the . endowment of the vicar„ 
by which he became entitled to tithe ♦ wood. 
Gibf. 6S6. _ 

That wood is a predial tithe is plain; but whe- 
ther great^ or fmall, hath been a queftion between 
the parfons and vicars -, and it hath been refolved, 
that if a vicar be only endowed with the fmall 
tithes,* and have, by reafon thereof, always had 
dthe wood ; in luch cafe it (hall be accounted a / 
imall tithe, otherwife it is to be accounted ampngft 
the great tithes. Deg. p.2.c. i.— — But this doth 
riot ^ter the quality of the tithe ; and the vicar's 
baving received it, may be evidence of a grant 
thereof having been made fubfequent to the en- 
dowment, although fuch original grant is now 
loft ; but is. not evidence that wood in itfelf is a 
fmall t;ithe. 

. 3. How many ways may wood be difcharged of 
tithe ? and tl^pfe are reducible to three heads ; with 
regard to the age it is of, the ule it is put to, and 
the pl^qe of its growth, i. With regard to the age^ 
(imber-trees, of or above t.wenty years growth, 
are difcharged by the .ftatute of Sylva Caiua ; 
(which fee under Threes). 2. With regard to the ufe 
it is put to; wood for the owner's firing, hedging 
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and fencing of the premiffes within the fame pariih,' 
hath been adjudged tithe-ifrpe-, but this is to be al- 
ledged, not abtolutely, that p^ legem terra wood 
fo applied fliaU not pay tithe, but fub mdoj that 
the parfoh hath feme confideration for it, or at 
leaft thfit the houfe is for maintenanqc of hufbandry, 
by reafpn of which the parfon hath uberiores decitnas. 
By which rule, if a man hath an hqufe of hufban- 
dry with lands, and demifin^ the lands, referveth 
the houie, tithe of firewood is payable. In the 
cafe of Scoles verfus Lqwtber^ it is declared, that 
where a nian has wood in one pariih, and arable land 
in another, if he makes ule 0? this wood in making 
fences for his arable land, yet he fliall pay tithes to 
the parfon w^ere the wood grows -, but it had been 
otherwife if it had been the fame parHh. 3, With 
l»egard tq the place of its growth ; as thd Wild of 
Kenty (f^id to contain twenty pontiles) and the Wild- 
6f Sujix/y within which, a prefcription to be dis- 
charged of tithe of wood, (though difallowed 12 
yac. I . in the cafe of Rujel a/id Backburff\ hath 
been often held to be good, upon this fuppofition, 
that tithe of wood in g'eneral is diie by cuftom on- 
ly, (which, by the way, hath been often faid, but 
never proved) and that therefore it is not within 
the rul^ ^g^inft prefciptions i>r non decimando hy. 
• lay-meq j which rule they extend only to tithes that 
ire ^uc de jure, as corn, hay, and the like. Gibp 
686. • 3 Cro. 113. Mo. 683. Litfl. 52. Kei. 319. 
Sand. 1^6. 1 Vent. 75. Siderf. 447. Skin. 561. jLd, 
\. 130. 2BulJi. 285. Palm, 37. Heil. ^ib. 
4. What is the nriannier of tithing wood.^ Jt wa$ 
^d by Hoiartj in the cafe of Hide and Ellis^ that 
in diycrs places they fell out the tenth acrcof woo4 
ftanding ; and fo it may be by the pole or perch. 
or by ^e tenth fagot or biUet, according ^ the 
<;uftpm pf the place hath been. floi. 2 w. 
^^j^ There is no difpute concerning the kmd of tithis 

which wool yields ; for ^it is agreed by all to be 
mixt, and was declared, in the cafe of fTard^ 
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to be a fmall tithe. Nor is there any doubt, Sue 
that it is dejure tithable : So that it hath been ad- 
judged, that, however for the bodies of flieep kil- 
led, and fpent in the houfe, no tithe (hall be paid» 
yet the wool (hall pay tithe ; and for thefe, as well 
as for rotten Ihcep which die, a confultarion is pro- 
vided in the Regifter in thefe words, De deeimS lan^ 
provenientis de ovibus eorundem parocbiamntm infra 
eandem parocbiam occtfis:^ ftP morienliiuSj a jeft^ 
S. Micbaelis nfque ad fefttm Pafcba^ Jtnpdis an^ 
nis. And fo, in a fuit for neck wool, where the 
defendant in the (piritual court prayed prohibi- 
tion, upon this fuggeftion, that they ufed between 
AGcbaelmas and AUbattowtide to cut the head, neck 
and ears, to prefervc their Iheep fr6m Termin and 
flies, and by this to make the fleece the better^ 
and that they were to pay the tenth fleece at (heer- 
ih^ time, but not to pay any of thefe neck-fleeces, 
bemg, as they alledged, of no value: In this cafe 
prohibition was denied, becaufe the paribn had 
the fame right to the tenth fleece of the neck, as 
to the tenth fleece of the back ; and becaufe the 
allowing this cuftom might be the foundation of 
great fraud, and an opportunity of Ipoiling the 
fleece under colour of neck-fliearings. But when- 
the forcoicntioned fuggeftion fucceeded not, an- 
other was found, viz. that they ufed to wind up 
the other fleeces for the parfon at their own charge ; 
and this obtained a prohibition, notwithftanding 
all the former reafonings of the court. But, ac- 
cording to RoUe^ confideration was alfo had of that 
other circumftance of clearing them from vermin, 
inafmuch as it appeared, that the fliearing at that 
time of the year could not be for the fleece of the 
wool. Nor (hall tithe be paid of locks of wool, if 
it appear that they were cafually loft, but other- 
wife, if by contrivance and fraud. Gibf. 6 J6, 687,^ 
Popb. 144. X RmI Mr. 646, 647. 3 Bvifi. 24^. 
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And with regard to the foretnentioncd right of. 
tithe- wool dejure 5 it was held in the cafe of Ni- 
cols and Hooper^ 1 6 Jac. i . that though a man 
pay tithe of lambs at mark-tide, and afterwards 
at Midfumner (hear, the refidue, or the nine 
parts; though there are not above two months 
oetween the times of fuch tithing and (hearing, 
yet he fhall pay tithe- wool of the refidue, be- 
caufe there is a new increafe. Gibf. 687. i RoL 
Abr. 642. 

And alfo if there be under ten pounds of wool, 
a reafonable confideration Ihall be paid; becaufe 
being due dejure^ a Modus in non decimando cannot 
be allowed in any cafe, i Rol. Abr. 687. 

But, as to /the ftrid right of tithe- wool ; it hath 
been limited, by an allowance of the two follow- 
ing Modus^s^ as good : viz. i . The tenth part of 
the wool of all the fticep which he had before La-^ 
dy-d(rf^ in fatisfa6tion of all the wool of fuch 
Iheep, as ihould be brought into the parilh after 
Lady-day. 2. To be difcharged of tithe of thofe 
he (hould fell but two days before the (hearing, in 
confideration that time out of mind he hath paid 
tithe-wool of thofe which he bought but two days 
before the (hearing. Gibf. 687. 

In the cafe of ff^ilfon and the bi(hop of Carlifle^ 
7*. 13 Jac. ^if^« brought a prohibition againft the 
bi(hop, who held the • living of Grayjiock in Cofn- 
fnendam^ andfaid, that there was within the pari(h 
of Grayjiock this cuftom for tithing of wool, that 
if any inhabitant have five fleeces of wool or 
above, he (hall, after the (hearing and binding up 
of the fame, without fraud or deceit, pay to the 
rcftor (after notice given) the tenth part thereof,, 
at the door of the manfion-houfe of fuch perfon 
inhabiting within the faid parifli, without fight or 
touch of the nine parts by the reftor or his agent ; 
and that the parfons have fo accepted it. To this 
the bifiiop demurred in law. And it was adjudged 
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for the bilhop, with one confent ; for the fubftance 
of the prefcription is laid, that the very true tenth 
Ik ahd ought to be paid without fraud ; which is 
not prefcriptible^ for it is comiiion right. Then 
the fole point prefcriptible is, that this is without 
view or touch of the nine parts ; which is, in ef- 
fect, repugnant to the other : For when you have 
laid the truth in the former part, you lay the way 
to fraud in the latter: \For it is againft common 
reafon, that any man judge or divide for himfelf, 
and then take choice of his own divifion, againft 
the rule of partition laid down hy Littleton ^y for 
the truth of the tenth depends upon the propor- 
tion it holds with the nine parts ; and therefore, 
for the parilhioncr to fet out a part for the tenth, 
which he only affirms to be juft, is to give him 
merely power to tithe as he lifts, and the prefcrip- 
tion were as reafonable as to fay plainly, ^that they 
might fet out what tithe they pleafed. And it is a 
weak anfwer to fay, that if it . be not a juft tenth, , 
he may refufc it, and fue for his due. For he hath' 
no means to be affured whether it be true or not ; , 
fo his fuit may be caufelefs: Sure he maybe, it 
will befruitlefs: But the law was provided, not 
to caufe^ but to prevent fuits ; and therefore pro- 
vides, that things be done by indifferent meant 
and perfons, that there be no juft fufpicion of in- 
direfl dealing. Hoh. 107. 

So in the cafe oiChriJtian againft Wren zn^ 
others, M. 1732 ; oh a bill, by the vicar of Crej/1 
tbwaite in the county of Cutnherlandy for tithes, 
the defendant infifted on a cuftomary mannef 
of payment of tithe-wool of the elder fhqep, by 
weighing the wool, and delivering the tenth part, 
without fraud, to the vicar, without his feeing 
or touching it : But this was ov^r-ruled, on the 
authority of the aforefaid cafe in Hcbart^ Bunt. 
301. 

^ ^ In 
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In the fame cafe, the parifiiioners infifted, that 
they ought to pay no tithe of hog-wool, (that is, 
of the wool of Iheep of a year old) i alledging, 
that no tithe thereof had ever been paid ; that the 
tenth lamb having been paid (or corapofition for 
the fame^, the other nine fhould not pay tithe of 
their wool that fame year -, and infifting further, 
that a Mffdus being paid for the tithe lambs, the 
faid Modus included alfe the tithe of the hog-wooL 
But the evidence not coming up to the proof of its 
being included within the Modusy and the other 
allegations being plainly fetting up of a non deci^ 
mando -, it was decreed, that the tithes of the hog- 
Vrool ihould be paid as. well as of all the other 
i¥ooI. For it is clearly a new increafe. 

The title to tithe of wool being fettled ; there 
is another queftion, viz. how the tithe fhall be 
proportioned between the feveral incumbents, in 
cafe Iheep are removed from one parifti to another, 
between the times of (hearing ; upon which head, 
the rule of the Engiijh Canon-law is fet forth in 
the conftitution of archbiftiop Wincbelfeay viz. that 
tithe of wool (hall be paid to the incumbent from 
the time of fliearing till Martinmas ^ though- they 
be afterwards removed : Thar, if they be remo* 
ved, within the faid time, from parifh to parifli, 
each incumbent, in whofe parifli they fhall remain 
at leaft thirty days, ftiall have his proportion of 
the wool \ but, if they be removed from parilji 
to parifli after the faid time (that is, from Mar^ 
tinmas to the time of fliearing,) a reafonable agifi- 
ment fliall be paid by the owners for the time they 
ftay. But the Common law will not allow agijt^ 
went to be paid of flieep that are fatted, and fold, 
becaufe they will render tithe of their wool, as 
. . was adjudged in the cafe of Facey and Lange^ y Car. 
I. and it was faid by Jones^ (abfolutely, and with 
equal regard to all times of the year,) th^t if a pa- 
cifliioner fells flieep, the parfon fliall have allowance 
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of tithe-wool after ffaearing, (as of eighty pound 
of wool, the tithe jo£ which is eight pound, there 
ihall be for the half year's pafture, four pound ; 
for a quarter of a year two pound, &r. ) 
thpugh the contrary was held, 2 Car. i. that 
ip, fuch cafe the incumbent out of whofe parifh ^ 
they are fold, fhall have agifimenty as is obferved 
before under the title Sheep. So that, however 
plain and clear the rule of (he ecclefiaftical law is, 
tlie rules of the temporal law in this matter feem 
not to be eafily reconciled ; nor, with fubmiiTion, 
does it feeni fair, that a plain ecclefiaftical law, 
in a merely ecclefiaftical matter, Ihould be laid . 
afide, or over-ruled, without very gopd reaibri 
given for it. Gibf.6iy. i RoLJbr.Sj^j, Latcb 
254. Eopb. 197. 

A cuftom to pay tithe in kind fbrftieep, if they 
continued in the parifti all^ the year, and an halt* 
I)enny for every one that was fold before tho 
time of ihearing, was adjudged an unreafonabk 
cuftom, as evidently defeating the parlbn of hi$ 
juft right. Gibf. 687. Mar. r. 128. 

As to the time of paying tithe-wool ; dejure it 
is due, when clipped ; but by prefcripdon it may 
be iet out altogether at another time ; and when 
the fpiritu^l court difallowed this plea, they werq 
prohibited. 1 Cro.y 02. ikfo. 910. 

Libel in the fpiritual court for tithe of wool 1 , 
the defendant pleaded, that by the antient ufage in 
the parifli the tithe of wool was paid by the pound* 
and not by the fleece : And thereupon moved for 
a prohiJt>iuQ% as. being a Modus. But the court held 
this was not a Modus^ only a dif&rent manner of 
computing the quantim<% wherein it is agreed that 
the tenth part is to be paid in all events. The pro^ 
Jbibition was denied. Micb. i Geo. 2. Stran. 783^ 
^ It feemed to be admitted, that there ought to be Ycaribii. 
paid tithe for the agiftment of yearlings, being a new 

increafe* Micb. iy2u Bunb.QO. 
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C H A P. V. 

Qffetting ottt^ and taking and carrying away tithes. 

All Mrfom t? V^ ^ ^ perfon is boiind, of cbttimon right, 
•bii^ofce f?!/ to ciit down, and* fet out the tithes of his 
Mttithcf. ^ land. So that when a parfon made a cdleftor of 
tithes, and that colledtor licenfed a parilhioner to 
» carry away his corn without fetting forth of tithes, 
it was declared a void licence. And in order to the 
due fetting out, that it may be done faithfully, and 
without fraud ; the laws of the church intitled the 
parfon to have notice given him •, but by the decla- 
rations of Common law, fuch notice is not necef- 
fary. The furtheft they have gone,' is, to declare 
a cuftom of tithing without view, an abfurd cuf- 
tom ; and the ftatute law (2 Ed. 6. cap. 13. fe£l.2.) 
intitles a parfon, though not to notice, to a right of 
' feeing it fet out. And if a queftion be, in the fpi- 
ritual court, whether tithe were fet out, or not, no 
prohibition lies. Gibf. Cod. 68 8, Ndy'1^4.. i 
Rof. Abr. 643. 2 Vent. 48. 
Timetni The time and manner of fetting out tithes, {L 
kt^ojZ ^' whether it is to be done, when the things are in 
(heafs, or cocks, or (hoctks,) depends upon the par- 
ticular cuftom of every place ; which is to be fol- 
lowed. The books of Common law declare, that,* 
6{ comnioh ri^ht, the owner is obliged to dp no 
more, in order to the tithing of corn, than to 
bind it up in fheafs ; and it being a maxim, that 
every Modus muft be fomething for the advafttage 
of the parfon, which the owner is not bound to do, 
the fetting into cocks or ffiocks hath been offered 
as the foundation of a Mfrdus^ when no other pre- 
tence could be found ; and particularly adjudged 
a good confideration, for not tithing the odd 
flieaves, under the number of ten. But they cite 
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no Ancient 'teftlnrionics, to make the' tithing ia 
Ihcaves the' Common law of tithing; and Lynd-^ 
wood {v^ho ufually diftinguifties between what is 
due de Jure communis and what de cmfuetudine) fets 
all the method of tithing upon the fame foot of 
cujlom. Aliqui (fays he) decimant fecundum Garbas, 
ias projiciendo fparjim in fulcos ; alii decimant feeun^ 
dum Accrvos, garbis invicem colleSlis ; alii decimani 
non in Campis, fed in Horreo froprio ; alii dueunt 
illam decimdm ad h(?rreum'fdierd0i5. And however 
ftrange this laft claufe may look, Lyndwood lays it 
dow» as the law of the church, Colonus de jure tene- 
tur non folum decimas^ colligere fc? coarcervare^ fed 
etiam in horreum facerdotis afferre. Gibf. 688, 689. 
See 2 Leon. 70. Latch 125. Palm. 440. 2 Keb. 
36. Sidetf. 283^ 

The tenth land of corn^ (inftead of the tenth 
flieaf or fhock) beginning with that land which is 
nigheft to the church, hath been adjudged a good 
cuftom ; notwithftanding it was alledged, that the 
occupiers, knowing which would fall to the fhare 
of theparfon, did not till, manure or fow it, as {hey 
did the reft ; for this fraud (they faid) might be re- 
medied by an aftion at Common law. Might not 
the cuftom as well be declared, a cuftom againft 
reafon, when the prefumption is fo ftrdng^ that in 
fuch cafe the occupier will not 'beftow equal care 
upon it, as upon his own •, and when it is'fo difficult 
Jto ftate die degrees of care, taken or required -, and 
fince, if due care be not taken, no remedy is left, ' 
but what (confidering the difficulty of proof, and 
other circuniftances ) is worfe than the difeafe? 
dbf. 68g. M?. 913. . 

It is faid to have been agreed by all the juftices 
in the Common pleas, (29 Eliz.) that by the Civil 
law the parfon ought to have his tithe by. the tenth 
ridge : But not fo, I fuppofe, as to let the occupier 
know which parts he was to ncglcft, by making it 
neccflary to begin 0f courfe with the ridge which was 
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nigbeft to the chiavh. The manms of Civil and 
Canon law are not ufually overvalued in our tempos 
ral courts ; but the ufe which was made of this, 
was, that the reaping^ Ixnding and locking, being 
(in confequenoe of that do&rine) more than the ow* 
ner was bound to do, thefe (hould become a good 
Msdus to difcharge him of cithe for the hay grow- 
ing in the head-lands. Giif. 6Z^. ^ Lem. yo. 
Tithet fet Tithes being iet out^ or fevered from the nine 
chi«di!*^': P**^* become lay-chatteh. This is the doftrine c^ 
all the law-books : And upon this foundation, 
when the dthe of corn was fet out in flieaves, and 
the padbn would not take it, but prayed remedy 
in the fpiritual. court, a prohibition was granted ^ 
and when a fequeftration was prayed in the oempo^ 
ral courts of tithes not fet out, the right of which 
was in controverfy^ the party was told, his requeft 
had been reafonable, if they had been fevered front 
the nine parts. For the fame reafon, if after fe^ 
verance they are carried away by a ftrangqr, the re-, 
medy is in the temporal courts : And though it ia, 
otherwife^ if carried away by the owner, the realbn 
is, becaufe his fetting them out in order to carry, 
them away, is a fraudulent fetting out. Giif. 68911 
2 Lean. 201. Sav. c. yi. i Cra. 6qy. Ncy jy^^ 

take cue of The caFC of the tithes, as to fpoiling, &!^/ after 
the tithet fet j^pyeraace, refts upon the paribn, and not upon the 
owner of the land* So it was declared in the cafe 
of Dr. BriJgmafff that though the pariihioner ought 
de jure to reap the corn, he is not bound to guard 
the tithes of the parfon •, on the contrary, if the 
parfon does not carry them away in convenient time^ 
an affcion on the cafe lies againft him. fiut fo, that 
the pariihioner may neither bring fuch adion, nor- 
put in his cattle, till he hath given notice to the 
paribn, that they are fet out. And if tithes be 
fpoiled, and the parfon fceketh remedy in the fpi- 
ritual court, and prohibition i& obtained upon falfe 
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fuggeftions, a coafukation is provided in the 2^- 
£^er. Gibf. 689. Noy 31. 

In the cafe of •Gale zx\A Ewar^ one point was, 
that 4;he <>ccupier, after feverance, took the nine 
partSj^ and turned his cattle into the meadows 
wtere the tithes were, which dcftroyed and con- 
fumed the • tithes. Hott^ chief juftice, faid, tha(t 
though there was no oblij^tion to give nbtice of rhe 
fein^erahce, (as is adjudgM in the c^fe,) yet he 
thopght the turning of cattle tp the tithe, niade it 
a frau^^leni feverance, and that a fuit might be 
maintained for it in the fpiritua^ court. Comyns 22. 

After the tithes are fee fortlhy the parfon niaypa,c^ 
of common right come himfclf, orhis^jreWatats,'ahd^p«a<J««^ 
ibread abroad^ dry and ftack his cqrn, hay, or the ^^^^ 
like, in any coriv^hient pWe or places upon the 
ground where t:he fame grew, till it be fumciently 
weathered, and fii; to be carried into the bam. But 
he rnuft not take a longer time for the doing 
thereof, than what is conveniatt andn^ceffkry^ 
and what Ihall be deemed a coavetiient and necef- 
fkry time, the law doth not, nor can define; for 
the quantity of the; corn or hay, ^ind the wcathefi. 
in this cafei are to be confidered-, and what (hall 
in this, and all other cafes of like nature, be faid 
to be a rcafonable and convenient time, is to be 
determined by the jpry, ff the point come in iflbe, 
triable biy a jury, but if it come to be determined 
upon a demurrer, or other matter of Jaw, the 
j^dees of the court where the caufe depends arc to 
r^fcHve the fame. Deg. p, 2. c, 14., .5/r..245. 

5(y the faid ftatute 2 S 2 Ed, 6. c. 13. fclSl. z. if 
s^ny perfon carry away his corn or hay, or his^other 
predial tithes, before the tithe thereof be fet forth j 
Of willingly withdraw his tithes of the fame, or of 
fuch other things whereof predial tithes ought to 
be paid ; and if any perfon do Hop or let the par- 
ion, vicar, proprietor, owner, or other their de*- 
|>utics or farmers, to view, take, and carry away 
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their tithes, as is aboveiHid, he ihall forfeit double 
value, with cofts, to be recovered in the ecclefm- 
ftical court. 
Parfen to The parfoH hath a right to carry away his tithes ; 
carry .wtjr and if that be obftrufted, he (hall have remedy in 
^"nv^jjjt" the fpi ritual court. Accordingly, ijac. i. con- 
time. fultation was granted in that very cafe, becaufe (it 
being to no purpofe to fet out tithes, if he who 
fet them out, hinder them to be carried away), this 
was adjudged a fraudulent fetting out; which, 
though poffibly a good reafon, feems not to be a 
true one, but to be ufed on purpofe to fave the 
maxim, of tithes being a lay-chattel after fetting 
out; fince (without the help of that diftinftion) 
the ftatute 2 Ed, 6. c. 13. feSl. 2. doth in exprels 
words give remedy before the fpiritual judge, in 
cafe the parfon is flopped in carrying away his 
tithes ; upon which it was refplved, (43 Eliz. in 
BlackwelPs cafe), that 'the queftion being in the 
fpiritual court, whether the gate was. locked, or 
open, np prohibition Ihould be granted* Gilf. 689. 
I Cro. 844. 

And the parfon may carry his tithes from the 
ground where they grew, either by the common 
way, or any fuch way as the owner of the land 
ufeth to carry away his nine parts. But if there 
are more ways than one, and the quettion is, which 
is the right way, this is cognizable in the temporal 
court. Deg. /. 2. ^. 14. 

And if the owner of the foil, after he hath duly 
fet forth his tithes, will ftop up the ways, and not 
fufFer the parfon to carry away his tithes, or to 
fpread, dry, and ftack them upon the land, this is 
no good fetting forth of his tithes without fraud, 
within the ftatute : but the parfon may have an 
adtion upon the faid ftatute, and may recover the 
tr^bl^ value ; or may have an aflion upon . the cafe 
for fuch difturbance, as it feemeth ; or he may, if 
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hfc VriU, break open the gate or fence which hinders 
him, and carry away his tithes. Deg. p. 2. c. 14. 

But in this he muft be cautious that he commit 
no riot, nor break any gate, rails, lock or hedges, 
more than necefliarily he muft for his paflji^, 
' Deg. p. 2. c, 14. 

And when he cbmes with his carts, teams, or 
other carriages, to carry away his tithes, he muft 
not fufFer his horfes or oxen to eat and departure 
the grafs growing in the grounds where the tithes 
arife, much lefs the corn th^re growing or cut: 
but if his cattle (as cannot be avoided) do in their 
paffage, againft the will of their drivers, here and 
there fnatch fome of the grafs, this is excufeable. 
Deg.p. 2. ^. 14. ' 

Ic feems, that if tithes fet forth remain too long 
upon the land, the owner of the foil may take 
them damage feafant ; but then, if he be fucd for 
them, in order to juftify, he muft fet forth how 
long they had remained before he took them ; and 
when they ihall be faid to remain too long, is tri- 
able by the jury. Watf c. 54. Or an aftion upon 
the cafe will lie againft the parfon for his negligence 
in this behalf: but no aftion in fuch cafe will lie, 
unlcfs the pariftiioner hath duly fet forth his tithes, 
and hath alfo given notice to the parfon that they 
are fo fet forth. Beg. p. 2. c. 14* Ld. Raym. 187. 

Cafe. The plaintiff declares, that he was pof- Cafe Uei u 
feffed of divers clofes in B. which he fowed with Zff^^^ 
com, and when it was ripe, he reaped it, and made carrying t- 
it into Ihcafs, and duly fevered the tithes thereof J2ng*fciif. 
from the other nine parts \ that the defendant was ed from the 
proprietor of the tithes ; that the plaintiff required bi° wt'tlrf- 
the defendant to take away the tithes off his land, r^y sr 
but that the defendant did not take them away in 
convenient time, but fufFered them to continue 
there upon the land from the fourth of June 
^W. ^: until the fuing of this aftion; per quod 
per toium tempus prtediSium the grafs cjid not grow 
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where the com lay, and the pbirdflT loft the bf « 
Befit, of the re&due of the gra^ in th^t clofe,^ be-* 
caufe he could not depafture his cattljs, for fear 
of doing damage to the cofq. Not gyilty ple^* 
cd Verdi6); for the plainpf^ and intire damagps 
given. Serjeant Gould moved in s^rreft pf judg- 
ment, that the adtion will nof: lie*, becaufe the 
. plaintiff might have prevented any injury whu;h 
this corn could do to hinci. Foe as th^ tithes ^ips 
^uly feveced, the property oi^ them is veiled in d^e 
parfon ; then if upon nptic^ he does not carry tl^e^i 
away^ they may be diftrainf;d^ ^ dam0gii f^fant^ qt 
trefpafs wUl lie againft him ^ as where an executor 
does not remove the teft^tor's goods in convenient 
time after his death, the owner of the houfd where 
diey arc, may have trefpafs againft him. 2 Cro. 
204. Stoddcn V. ffarvey. Then when the law b^s 
prdcribed a oemedy, the party muft be cpq- 
tented with it, and (hall not have any other. Af^ 
therefore, in this court, in a cafe between 
^bomtoH and Anfien^ intr. HiL 4 & 5 IT. & ji^ 
C. B. Rot. 1 05 1, the pla^itiff broyght cafe s^nft 
the defendant, and declared, that he was po&lTed 
of, a clofe, and the defendant dug pits in it, ^c. 
per. quody (Sc. and, after verdid ion the plaintiff, it 
WIS adjudged, that the aAion will not lie*, becaufe 
the caufe of a^ioi) Mras. properly trefpafs, for which 
the party might have an aAiqn of trefpafs, but 
could not turn it into an a6tion upon he cafe. But thf 
court anfwered, that doubtlels in the principal caip 
the adion would lie; and (b they faid it had beep 
adjudged. See i Ral. Mr. 109, /J. 36, 37. And 
thou^ it fliould be admitted, that the phuntiff* 
might have had trefpafs againft the defendant for 
not taking away [the corn in convenient tune^ 
yet this was no argument, becaufe in many cafe9 
the law allows a double remedy. But they held^ 
as this cafe was, the plaintiff could not have tref* 
pafs, but only cafe ^ for he could not have trefpafe 
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fuari vi & armis he did not take awaj liis tiofn^ 

which is but a mi^ftafame. But thcyagreedy that the 

^ c^e ofTbamifittyerfusjKfUn wasgood law; for the 

plaintiff turned that, which was properly trefpafs, 

into an adion upon the cafe, only with dei^ cq 

evade the ftatute <^ 22 & 23 Car. 2. and to get 

full cofts, though the damages were under 40^} 

and that judgment of the cafe of Tiorniim and jh^ 

^m the judges of the king's bench approved. [Noce^ 

for this fame reafon this term between Hills and 

Ckrky the plaintiff brought cafe againft the'defen-' 

dant auare amputavit et fpoUavii his corn, by which 

he loft it > after verdid ibr the plaintiff, upon the 

¥:neral iiSue pleaded, judgment was arrefted.} 
hen GtmU took another excepdon, that^the plain- 
tiff has laid two feveral damages in his per qutfd^ 
and intire damages ; then, if the a<ftion docs not 
lie for the one part, the whole (hall be arretted ; 
but (by him) the adtion does not lie for the I0& 
of the benefit of the grafs, becaufe he could not 
departure his cattle, &V. for he might have put 
in his cattle without danger \ for if the defendant 
did not take away his tithe in convenient time aftef 
Aotice, the plaintiff might put in his cattle ; and 
though they eat the corn, yet it would be darnnum 
abfque injuria. Then, to fuffer the plaintiff to 
bring an a£tion, upon a fuppoial that be could noC 
put in his catde, when he might, is to fuffer him to 
maintain an a£Uon for his own negligence^ which the 
law will not permit. Againft this Bircb^ feijeant^ * 

for the plaintiff anfwered, that the plaintiff could 
not have put ii^ his cattle ; no more than if leilee 
for years, at the end of his term, leave corn upon 
(he land, the kffor might put in his cattle to eat 
it, which he cannot juftify. For where a right is 
once vefted in a party, he who dcftroys it fhall be 
ft trefpaffer. And he cited Mich. 22 Car. 2. B. R, 
Mot. 249. Lutfcomb verf. Pmer^ the cafe in termini 
ivi.with the prefent cafe ; an4 after V^d^, judgr 
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ment there was given for the plaintiff. And it was 
adjudged per curiam^ in this principal cafe, that 
:the pkinttff could not put in his catde and eat the 
corn ; for if that (hould be allowed, it would fub- 
vert the foundation of this aftion for the other part, 
r which hath often been adjudged maintainable. 
Belides that, it is unreafonable, that the plaintiff 
himfelf (hould be his judge, what is convenient 
time. And to permit him, if the corn is not re- 
moved at the day^ to put in his cattle, and eat all 
the corn, woiild be a much greater lofs to the 
parfon,than that which the pliuntiff hath fuftained by 
the continuance of the corn upon the land. But it is 
much more reafonable to permit the plaintiff to 
bring an aflion againft the parfon, and fo the court 
to be judge of the reafonablenefs of the time, and 
the recompence be proportionable to the lofs fuf- 
tained. And therefore judgment was given for 
the plaintiff. Ld. R^ym. 187, 188, 189. 



CHAP. VI. 

Of $be remedies for recovering tithes^ and the fever al 
A£ts of Parliament made for that purpofe. 

Tithes an- T N the SaxoH times, tithes were recoverable in 
wTbieTn"^'! ^^^ county-court, where the bifhop, or his de- 
the County- puty, and the flieriff, did fit as co-ordinate judges, 
**"^' there being at that time no feparate court of ordi- 
nary eccleuaftical jurifdiftion. 2 Inft. 661. 
Reco^k By a conftitution df archbifhop/^i»ri>^^tf : "For- 
to^ couj?^ ** afmuch as many are found, who are not willing 
by the canon <« freely to pay their tithes, we do ordain that the 
^i^initz' ^ ** parifliioners be admonifhed once^ twice, and 
ttttcj, « thrice, to pay their tithes to God and the church : 
" and if they do not amend, they fliall firft be 
** fufpended from the entrance of the church, and 
** fo at laft'be compelled to pay their tithes by cen- 
"' " fures 
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^^ fvlres ecclefiaftical, if it ihall be necefiary : and 
if they fliall defire a relaxation or abfolution of 
the faid fufpenlion, they (hall be remitted to the 
ordinary of the place, to be abfolved and pu- 
*' niflied in due manner." Und, 191. 
. By the ftatute of GrcumfpeBe agatis^ 13 Ed. i. 
Ji\ 4. *' The king to his judges fendeth greeting. 
U& yomrfelves circumfpe^uy in all nutters con- 
cerning the clergy, not punilhing them if they 
Hold plea in court chriftian, in the c^e where a- 
parfon doth demand of his parifhioners obla- 
** tions or tithes due and accuftomed: in which 
^* cafe the Spiritual judge fliall have power to take 
^ knowledge, notwithftanding the king*s prohibi- 

Accuftomed.'] By this adt. Modus decimandu and real 
conipofitipn, are eftablifhed : for hereby are tithci 
divided into two parts ; in decimas deMtasy and that 
js quota pdTS^ the tenth part ; and into decimas con-^ 
Jfuet/f^p •. wj[iich are due by cuftom and ufage, in fa-t! 
tAi^MOX/L for tithes *, for which fadsfaflion, or Modus 
i^cimandii the parfoi> may fue in : court chriftian^ 
and is warranted by this a^ : for the rule is, that 
the, Modus is to be fued for in the ecclefiaftical 
court, as well as the very tithe •, and if it be al- 
lowed between the parties, they (hall proceed there ; 
but. if the cuftom be denied, it muft be tried at 
the Common law ^ and if it be found for the cuftom, 
then a confultation muft co ; otherwife, the prohi- 
bition ftandeth. The lilce is affirmed, in cafe a 
jury, uppn an iffue joined in a prohibition oipon a 
Modus decimandij find a different M?^/^^ ; fince a 
Modus is found, they ihall not have confultation. 
Gilfk Cod. 691. cites Hob. 247. Noy 8u Heti. 
133. tVent.^i. 

The principsd reafons why the courts of Common 
law prohibit the fpiritual courts from trying of 
Modus^s^ are, that whereas every Madus is left than 
the real value, the rule of the Common law is^ 

l^ 3 that 



that Icls than the real value fliall not be tdken» 
and that a cuftom to the contrary is Voidj and» 
that the ecclefiaftifcal and temporal laws differ' 
in the times of limitation i forty years making a 
good cuftom with the flrft ; whereas, by the fecond, 
it muft be beyond the tim^ of meitiory. Giif. 
Cod. 691. 

. To which it hath been replied, that thou^ the 
general rule of the Common law, is not to admit 
lc& than the real value, yet there are fcvcral ex- 
ceptions } as in cafes of .|}erfotial, and final! tithe ; 
in which cuftomary payments are allowed, Wil^ut 
breach of confcience^ the foifitual courts hav(f 
commonly allowed pleas of modus deciffuntdii 4ind 
are ready to allow them ; that the averment in thtf 
prohibition, is not, that tihey do take c6ghi)Sa6ce, 
but that the plea hath been ofiered, and refuied 1 
which fuppofesi that if the plea be admitted, the 
prohibition oi^ight not to go; that, accordirtgly^ 
It hath been affirmed by Dodtridge and odiefft^ 
(hat they may as well trv the Modus j as tfce right 
of tithes i and that prohioitiort is not to be grithtedy 
till the fpiritual court either refufe to admit the 
plea, or proceed to try it by methods difl^renf, 
|rom the rule of the temporal law, as to the tirtie 
of limitation, or number of witneffes, or the like* 
And whereas my lord Coke contended for the cfen^ 
trary doftrine, it was declared by Kding and ^tk»if^ 
4en^ 20 Car. 2, in the cafe of ^e hiftx^ of Liltc^ii 
againft Smithy that in cafe one libel for a Modus d^ 
cimanJt^ if the fpiritual court allow the plea, tbtf 
may try it ^ and Cokeys Opinion againft trying pen* 
lions claimed by prefcription, in the fpiritv»al court, 
they faid, was not warranted by th* bock. Qihf^ 
Cod. 691. Still. EccUf. Caf. p, 31 1, . j . 

Ann. I fr.(^ M. in the cafe of Bra^ati^^nd 
Swanflan^' prohibition wafe denied, on fuggeftiorl 6£ 
compofuion, in a fyit 6f ti^theS. Show. 81. 
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:' B» iiit^sunliittdi^M€kk ikri^ 9 Ed: 2. / 1. i. i-^^^ 
^ WhcMtts Jaynieti do purchaft pitohibidoiis gcfie-^^SU^ob- 
*^ raUy ufidii titlie$^ cbventidos^ ablations, mor- ^^^<>~ ?^ 
^ nsurieii tht kih| ddth anfuv^r €d this aitick« «!'^loS£ 
^ t^tm tithes, »MEidOii% obventsonS) nuMtuaries^j^^^^ 
^ (wlitfi th€)r are bm{x>ufided uhdef diefe names J fluu be 
^* the ki^ t^oMbittoti (hall hold no pl4cc, al-^^^ 
^ though ibr the iMg ftitMi^itig bf the fame the nMmey ftr 
•* iliadb^ itiay be afteetfi«sd a fiuft certain. But if ^4^ 
a clerk, or a rvt^^ou^ inaii) do fell his dthes^ ancbacui*, 
beiiijg gactered tn hii bam, Orotherwife, to any 
than fw mOrit^y ^ if the ttidney be d^maikled be- 
fore a fj^irttyiftl judge^ the king's prohibidon 
^ (hall ttci ^or by the fale ih« fpiritual goods are 
^^ made tem|x>rai9 and the dthes turned into 
^ chattfels*" 

By the ftiituce tS Ed. 3. ft. 3. cap. f. Whei^as 
' writi df fdrt f^is have been grant^ to warn pre- 
lattfi, ^digic^K, and other clerks, to anfwer diffnes 
sh ow Chani?^) bfid to (hew if they have any 
^ing^ or can any thing fay, i^herefom fuch ^Jms 
•tight not to be reftored to the faid demandants, 
and to anfwef as Wdl to us as to the pHrty, to 
ibeh Sjli^s % ibch writs from henceforth (hall 
not be granted^ and the prdcefs banging upon 
fuch writs ftail be annuiied and repealed, and the 
^rties diibiiiled frOhi the fecukr judges of fucH 
MaMdr of plea#. 

Wfiit 4f fdrt fiu!iiu.] This is a writ where one 
hath kk^overed debts or damages in the kiiig^s 
edUrcSy ibd fMth hot ibt execution within a year 
and a day ^ aftef which lie {hall ha^e this writ, to 
w irn the party ) who cOrtiing not or faying nothing 
to ftxf ex^cittlofl, a writ of fteri facias goes,, com- 
matiding the Iherifir lo levy the debts or damages 
^ hii goods* TBTtni tf ibis latt;. 

7d ^^irn fnkM^ fhlt^i»ttS ind otbir clerks. \ 
This fcite fadds Was not brought againft the pof- 
feflbrs of the land for fubtraftion of tithes, but 

L 4 agaidt 



> ag^ft the prelates or other clerks, whkjb: tptik 
the tithes after- they ¥^ere . fevered. Comnit£B6ns 
- * out of the Chancery were, direfted to cert^ per- 
' fons giving, them authority to inquire whether &sch 
a fpiritual per fon ought to have tithes : Of fuch 
lands ; whereupon inquifitions were taken and re-* 
turned : And if it where fpund for the fpiritu^.pei^' 
fon, upon^ this record, he might have zfcir€ facias 
againit any. pielate, religious, or other derk, that 

Xeekfitftiftri ^^^^ thtm after feverance. 2 Inft* 64b. 

judges, in By the ftatute 1 R. ,2. ^.13. '^ The preliu^ .tod 

tithn tdng " ^^^^gy ^^ ^^^'^ realm do gre^ttly complain them, 
comp^ued ^^ for that the people of holy church, purfuing in 
l!fr^w«to*' ^^^ fpiritual court for their tithes apd thehr 
•bitgationt " Other things, which pf right ought, and of old 

Juct^rbiig*a" " ^^^^^ ^^^^ wont to pertain to the fame fpiritual 
tions (hall be « court; and, that the judges of holy church, 
w(5iil^^^*' " having cognizance in fuch caufes, and other 
puni/hed. <« perfons thereof meddling according to the law; 

be mallcioufly and unduly for this caufe indided, 

imprifoned, and by fecular power horribly op^ 

prefTed, and alfo inforced with violence, bf 

oaths and grievous obligations, and many 

other means unduly compelled to defift and 

ceaie utterly of the things aforefaid, againft the 

** liberties and franchifes of holy church : Where- 

^^ fore it is afTented^ that all fuch obligations made 

^^ or to be made by durefs or violence, fi^all be of 

^^ no value. And as to thofe that by malice do 

procure fuch indictments, and to be the fame 

indidtors, after the fame indictees be fo acquit^ 

ted ; fuch procurers ihaU fufier a year's impri* 

" fonment, and rcftorc to the parties their da* 

" m^ges, and (hall neverthelefs inake a grievous 

^* fine unto the. king. And the jullices of aiTize, 

*' or other juftices, before whom fuch indidees 

^ (hail be * acquit, (hall have power to inquire of 

** fuch procurers and in4i6tees, and duly topunifh 

i' them sccojdjng to their defcd/' 

By 
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I By'tiii ftatute i Ria. c. r^. ^^ Acwhat dme 
«> that any pedbn of the holy church be.dravm in 
^> plea in ihe iccular court for his own tithes taken 
^> ^by the aaihe of goods taken, away ; and he 
^ which is ia drawn in plea maketh an' exception; 
^ or alledgeth, that die . fubftance and fuit of the 

bufiheis is only upon dthes due of right, and of . ^1 

pofleffion-ito his chusch or other his benefice : > 

^* In fuch cafe the generals averment. flyaUrnot be \....i 
^^ taken, /widiout ihewing ipecially how the fame' 
*f viBs bis lay chattel.'' . . 

By the 27 H- 8. r.:20i When by the noifc of 
the xHflbludon of monafleries in this parliament;' 
laymien' took occafion, iip|oo trifling pretences to" 
withdraw tlkenr dthes, it was ienaded as.foUoweth : 
^ Forafimich as ' diyers evil* difpofed perToiKs, in- ^'najff^x 
habited in fundry coonties, cides, towns ^d [*3^ '^'J^. » 
places of this realm, having no refpedrto their tith«; in ; 
duties-to Almighty God;: but againft rig^t and'^J^^gi^' 
good confeience, having, attempted to lubtrad: afficai oourtj^ 
•^ and widihold ki dome places die whbhr, ahd^ iKtfy'^JL^ 
fome {daces great part of their tithes and obla^ ^1 p«t 
tions, as'weli peribnal -^spredialy due unto God Mrdiog*to 
" and Holy church V and purfuing . fuch their de- ^»^">** 
^ teftable enormities and injuries, have attempted ^ ^ 
^^ in late time paft to difobey and contemn the 
^' proceis, laws and decrees of the. ecclefiaftical 
^* courts of this . realm, in more temerarious and 
^^ large manner than before this time «hath beenf 
** feen : For reformatbn <rf which faid injuries,' 
^* and for unity and peace to be preferved amongft 
♦' the king's fubjefts of this realm, our fovereign 
** lord the king, being fupreme head on earth 
** (under God) of the church of England^ willing 
^^ the fpintual rights and duties of that church to . 
^^ be preferved, continued and maintained, hath 
** ordained and enaded by authority of this pre- 
*' fent parliament, that every of his fubjefts of 
^^ this n^alm, according to the ecclefiaftical law^ 
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ami : oHiotoees of iiis church of JBtr^Uo// tfid 

aficcr the laudable ufei and cuftoms of tbe pa^ 

rifli or other jdace Where he dwelt^ orjotrcu^ 

^' pibth^ (hall yidd and paj lus tithes and ofl^r- 

ihgs, and odher duties of Holy churcli$ and 

that for fucfa fiibtradHons of" diny.die iaid titheSr 

2!l!i*^pci ** ^d oflferings or other duties, the pslrfiDth^ Vr- 

thcmby « car, cdfate or other {urty in that boialf grie^ 

^efiafticai ^^ ^^^ may by due probed rf the ldng?k ecdefr- 

*^ afliod hws of the thurch of Engliad^ codvcnt 

^^ the perfbn offending, before his otdiniiy, ol* 

^* other cothpetfent judge of this realms having 

^f autlv>Hty to hear and determ'me the right fit 

^^ tithes, asralfo to compel the fame pemii q6* 

^f fending to do and yield his duty in tikkt behdf : 

AtiTff toy ^^ ^^ ^^ ^^ ^^ ordinary of the diooe& or hi^ 
^lefitfticii <« commiflkry, or the aichdeaccm or hk official, 

Lbte^, ^ ^ ^^ ^^'^r coofipetcnt judee tfctirfiud^ ^(# 

^^"^ A^ " ^^^7 '^^^^'^P^ ^contumacy, difobedtencc or oihel* 

^*W| ^ mifdemeanor of the party defendant^ ihaB maktr 

^^ information aiid requeft to -aany of the king^ 

^ moil: honourable council^ or to the juftices of 

, " the peace of the (hire where foch offisndef 

*^ dwelleth, tt> affift a|id aid the fame otc&iaryj 

commiflkry, archdeacdn^ offidal or judge, to 

order or reform any fiioh jperfon in any caufti 

^^ hdxxt rehearfed \ that then he ctf the king's 

^^ faid honourable council, or fuch; ttoo jufticd^ 

of the peace (adxereof orle to be of the qmrtm); 

to whom fuch inf6rmation or requeft ihall M 

made, fhall have power to attach or cadfe to bt? 

. .^^ attached the perfon acrainfk whom. fucH infor- 

aiM commit . '^ n n i7t i \' 

6e oflfender ^ mation Or requeft fhaii be made, and to commit 

£foa'"^** him to ward, ' there to remain without bail or 

firetx. to ^^ m^nprize^ until he ihall have found fufBcient 

^lefiafticai ** furety to. be bound by recognizance, or other* 

court. " wife oefore the king's flud counfellor or. jufl:ictJ 

** of the peace, or any other like counfeHor of 

•* juftice of the peace, to- the .ufc ofoiir laid lord 
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V ^e kiQ^ to ^re due cibedieace to the proc^ 
*' prcKrcGdings, dpcwts and fciitence$ of the ec* 
^^ ddiaftical cpu|t of this realm% wherein fuch fuit 
^^ or tnauer for toe, prefnU&s uxbJX depend or be{ 
" Aod that every of the king^s iiiid pynfeHorj^ o^ 
twojiiiUqesof the peaces whereof the one tob6 
of ^e fu4riif^ as isaforefaid^ 0iall have power 
to take 2|nd rec9rjd fuch recognizance and obli« 
.^gatwus.** >, r • .* ( : I ., , 

iS^^. {z. Provide^ ! That thU mall, nQt eietend to tui aaMi 
any iiiMi^itant of ^^^ cky of Ltmdim^. concerning J^JS?* * 
ffiy cithe^ ofieringi or other eccleiiaftical dyty 
gro^n and, due to b^ p^id within the faid city; 
becaufe there is another order made for the pay- 
ment of tithes and other duties within the faid 

' SeSl. 3. Provided alfi). That all perfons, being Pardea m 
pMties to any fuch fuit, may have their Mwfvil acy ^^ ^ 
6on^ demand or , prpfecution^ appeals, * prohibi- iswfbi ^ 
tioiis and all other . their lawful oefenccs and re- ^*^** "^ 
medies in. every fuch fuit, according to (he faid ec- 
de(iaftical laws, and laws and fiatutes of this realth, 
in as ample manner ^.s they might have had if this 

StiS* I. ,Sball have power to attach.'] Sanchee ^xA 
others, qu^kers, . were cUed into th^ cccl^Iiaitical 
pourt^.io'aafwer th^re^upon their iolepih affirma- 
tion, {^^* con^rnH^g.titheswithhe^^)y:thwf^p» 
she p4r6)ii of the panm,^ ,^nd for nqt anmerihg,, the 
f6mmiflaryi according to the fbitute of %'jB. Sf. 
^..to. ;<^rtiiies their cQptumacy to two juftices 
pff peace by whoie warrant tfaey wer^ ifei^ed^ ivA 
fibmxsmxA to priiqn -p, ajnd being brought by Bi- 
ie0s Corfu^ imp the Ki^s Bench, Mr. R^iert 
JEytt xnoyed^ that they m^lxt be difcKarjged, ^ be* 
caufe the new a£t concerning thie afiirmatiqn of 
c)tiakers giY«es the parfon a remedy to recpver tbhes 
by diftreb by virtue. of a warrant of a juftice of 
fezcc 9 theii where a iiatute gives reme4yy the jti- 
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Vsh tarn tanmninti ^it^tn* 

Hfdiflipn ojf the fpiritual court is takea awajr, qn- 

lefJ irh?'iaved , by the' fame ftatutc.^ 5 Co. 73. *. 

y ones '^idy Ana he cited Several ftatutes, where 

tha'jUr^illftJoTi ^tie-]^^ faved, as 

fi 3 Eliz, c'ap., Vi EUz: eap^. t . In the feme ihan- 

her in ttit ftatute againft ^rjr/' 3 THft. 152- 2 A/; 

fc5;;r. 'zh^ ffom*theltic6 Heirtfefrcd, that it was thie 

bpihion oif thofe parKamcnfe,*that the fpirituai' ju- 

rifdidion W0UI4 have been taken away bf thei<f 

'^,?;,ii^^^^ But per 

.^ULd i«^w>*i' Yi^ fecitis to be ohly an accUttiuia- 

llVe' r^finfedy, and not td i*|)eal theaft of Hen. 8. 

•Afed in m^ny cafes the Cbmmori l*w and etclefi- 

aftical fcdiirts have aconcUrlrent jurifdiftion ; as if a 

^iftfiorf \it ^ay^bie out of aparfonage, by prefcrip- 

. ^^ tion, , the remedy for th^s i$ .either in the fpiritual 

\\\i\ l/'oi cou^t, oY aiinxuty-' Ifes for^it at Common few ; tho* 

I r •. .^ v~ a cyt^ fWg ^ht contrary in his fecond InjHtute in Ms 

..^i>i..>i <^ortirtiTOt -upon 'the ftatute.ife. ctrcumfpeSfe agattsi 

.urvsrr.u: ]g(j|. where the tiatufe of the bflfence' is altered by 4 

^aif ute, iand a new penalty infiid:ed ; then aftet die 

^ity has \ Sfeeri, tried at Common law, and con- 

;demried, tht etclcfiaftical cotirt (hall not proceed 

^gainO: hiqi. ,. As if a man be convi6i: at C6mmoa 

^aw forliaviiig two Vives,' or hath been -sldjudged 

'thA reputed farher qf a baftard fon, iSe* » ^ 

"• "Rut^hM' Nortbey\too\i exception to«*htf rcjturn, 

'becaiife.it is faid, thkt Santbie^ Gfc. were^ imprifoncd 

ior Contefnpt in' a fuit for*^ detention of tithes or 

other ecclefiaftical duties V and it ought to^ppear; 

%r wHic!i*:i^e fuk was, I^cijflly. jFor though the 

^ftfliute, tliat gives this remedy h ingeneraJ words, 

■ye^irt the return the caufe of irtiprifonittent ought 

to bp cert»ii;ily^^ exprefled, to tKe end thait it may 

appear to the' court, that\?t-was &a ecclefiafUcsu 

duty^ for which they afe im^rifoned. And of this 

opinion was the whole' ^piirt, and therefore the 

quakers were difchargcd^odt ctfcuftody, ^lAlRitj^* 

323* HH. ^mi.3. -''' ^ : / .. J , . ftr 



By die ftatute 32 H. .8. c. 7. JeH. i, 2, (which ^ ^ 
was alfp made upon occafion of thediffoltitioil of ''^^ 
monafteries, and whl{:h was thiefly iiitendtd to tii- 01. _. 1 
iablc laymen, that, by the diffblMttoti, 'liatf ^M^ i;!, ;;;;., ; 
or iiiterefts iii parforiages, * or vicarijjgesf'impi'o]-* Mijj«-;^*:i# 
priate, or otherwife,' in tithes, td fuc for fubcrflOTon •'^' "^ 
of tithes in the cqclefiaftical courts,) it is 'ettaifl^ed 
as follbwcth : " Where diyers perfons inhattring in q^^" ^ 
*^ fundry countries and places of diis realm, n6teccieiiiftaca& 

* regarding their duties to Almighty Ctod 'and to Jjl^^J^ 

* the king our fovereign lord, but-in few'years 

* paft more contemptuoufly and commonly pre- 
^ fuming' to offend and infringe the good inA 

* wholelome laws of this realm, and gracious com- 

* mandments of our fovereign lord, than in times 

* paft hath been feen or known, have not letted to 
^ fubtradt and withdraw the lawful and accuftomed and i«rtics. 

* tithes of com, hay, pafturages and other fort o(^^^^^ 
' tithes and oblations, commonly due to the ow-ofdthet; 
^ ners, proprietaries and pofleffbrs. of the parfo-^^'^*^*^'***" 
' nages, vicarages and dther ecclefiaftical plates' which ky 
^ within this realm j being the more encouraged' ["S'J^'^" 
^ thereto, for that divers of the king's fubjeds, «« ttn^j 
^ being lay perfons, having parfonages, vicarages «fcoi!!!^* 
' and tithes to them and their heirs, or to the ®' "^ Co«- 
^ heirs of their bodies, or for term of life or "'^" ''• ^ 
^ years, cannot by the order and courfe of the iec- . 
^ clefiaftical laws of this realm, fue in any eccle- ' ' 
^ liaftical court for the wrongful withholding and \:. / ..; 

* detaining of the faid tithes or other duties, hor '^^- -: 
' can by the order of the Common laws of this « ■- - - ^ 
' realm have any due remedy againft any.perfon,* «•' - * 

* his heirs or afligns, that wrongfully detaineth or 
' withholdeth the fame>' by occafion whereof 

* much controverfy, fuit and variance is like to* 

* enfue among the king's fubjefts, to the great' 
' damage < and decay of many of them, If con- 

* veniertt and - fpeedy remedy be not provided :* 
** It is therefore enafted, that all perfons of thi^ 
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Wpci«>A ?< realniy of what cftatie, degree or condition fecvcr 
«£ S " they hc^ tm foUy, truTf ip>d efFedhially cTividc; 
^^^ *' fct out, yields or pay all and fingular tithes and 
" pficfings aforelaid^ according to the lawful cus- 
toms and uiage^ of par^fhes and places, where 
^ fuch tithes or duties fliall arife or become duei 
** and if any perfon of his ungodly and perverfe 
^^ will, ihall detain and withhold any of the &id 
V tithes qr offerings, or any part thereof, thea 
^^ the perfon or perfoos, being ecdefiaftical qf 
^* jlay, having caule to demand the faid tithes of 
♦* offerings, being thereby wronged or grieved, 
ihall apd may convent the perfon fo oflSnding, 
before the ordinary, his commiffary, or other 
conipetent minifter or lawful judge of the place 
where fuch wrong fhall be done, according to the 
eccjeTi^ftical laws -, a|Kl in every fuch caufe cur 
matter of fiiit, the fame ordinary or other judge, 
havii^gthe parties or their lawful procurators be* 
** fore him, ihall proceed to the escamination, 
** hearing and determination of every fuch caufe 
*' or matter, ordinarily or fummarily, according 
*' to the courfc and procpfs of the faid cccIct 
^^ fiaftical laws ; and thereypon give fentence aof 
^* J cordingly," 

m2d*frL " ^^^' 3' ^^^ if any of the parties (hall appeal 

tbt (mtnm ^* from the fentence, order, and definitive judg- 

Jj^j^ij*; ♦* ment of ^ the faid ordinary or other competent 

cdu AaUbc *' judge as aforefaid ; then the fame judge fhall, 

{[^JJ^Jj^ *^.upo(i fuch appellation made, adjudge to the 

•wciiam, ** other party the rcafonable cofts of his fqit 

**• ^^ therein before expended •» and fhall compel th<; 

^ fame party appellant to fatisfy and pay the 

•' ; fame cofts fo adjudged, by compulfory procei^ 

^^ and cenfures'of the faid laws ecclefiailical ; ta-* 

•* king fupety of the other party to whom fuch cofts 

^* fhall be adjudged and paid, to reftore the fame 

'* cofts to the party appellant, if afterwards the 

^ principal caufe oi that furt of appeal fhall be 

•c ^^ 
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aCj^iU^d againft the iame p^ny tp whfm $he 
^^ i^'mc cofts ihaU be yielded : And ip ev^ry Qui- 
nary or other competent judge ecclefi^ical 
fh^ll adjudge cofts to the otheir p9fty, upon 
every appeal to be made in any i^lc or cauie 
of fubtraftion or detention of any tithes or <^- 
ietingSy or in any other fuit to be made con- \ 

*^ cerning the duty of fuch tithes or offi^rings/' 

** Se£f. 4. And if any peribn, sUter fqch fe^tence ^ i«te 
** definitive mven againft him, ihall obftinately J^^tiJLT 
'* and wilfully refute to pay his tithes or duties^^ >^ » ^« 
** or fuch fums of money fo adjudged, whereip J^ ^ 
** he fli^ be condemned for the fame ; it fhal) be becommiu 
** lawful for two jufticcs of the peace fpr the fame Su^S^ 
** fliire, whereof one to be of the querunti upo|^ UwfenttMe. 
^^ informadon, certificate or compUint ta theqi 
^^ made in writing by the faid eccte^ftical judge 
*^ that gave the fame fentence, to caufe the fame 
party fb refufing, to be attached and committed 
to the next gaol, and ;here to remain, without 
bail or mainprize, till he (hall have found fuf^ 
*^ ficient fureties, to be bound by recognbance or 
*^ otherwife, before the lame juftices, to the ufe 
*^ of our lord the king, to perform the faid defini^ 
•* tive fentence and judgment." 

Se£l. 5. Provided, That no perfon fhall be fued Pnmfo, Hat 
or othcrwifc compelled to pay any tithes, for any ^Smdu 
manors, lands, tenements or other hereditaments,^^ 
which by the laws or ftatutes of this realm are dif- 
chamed, or not chargeable with the payment dl 
any luch tithes. 

Sea. 6. " Provided alfo. That this fhaB not in ^ 

•* any wife bind the inhabitants of the city (^ 
^^ London^ and fuburbs of the fame^ to pay their 
•* tithes apd offerings within the fame city ^nd fub* 
*^ urBs, otherwife than they ought to have done 
•* bcfore.**^ 
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iiyimpro- Sflf.^f. And in all cafes where any perfori lliaU 
iTw^Xftdy ^^vc any eftate of inheritance, freehold, term^ 
for recover^ right OT intcreft in any parfonagc, vicarage, ppr- 
^^^"eftatia'ti^rt, penfion, tithes,' oblatioiis, or other ccclefi- 
in the tern- aftical or fpiritual profits, which Ihali be made 
bJ^TorU temporal, or admitted to be in temporal hands, arid 
iw«i, &c. lay ufes and profits by the laws or ft^tutes of this 
realm, (hall be diffeifed, deforced, wronged, or 
• ^ otherwife kept or put from their lawfiil inheritance, 
eftate, feifin, pofleflion^ occupation, term, right 
or intereft therein, by ahy other perfon claiminjg 
; . to have intereft in, or title to the fame ; the per- 
fon fo diflfeifed, deforced, or wrongfully kept or 
put out j his heirs, his wife and fuch other to whom 
• '' iuch injury and wrong fliall be done, may have 

their remedy in the king's temporal courts, or other 
temporal courts, as the cafe fhall require, for the 
recovery or obtaining of the fame, by writs ori-» 
ginal of praecipe quod reddaty aflize of novel diffet" 
fiuy mortdanajior^' quod ei deforceat^ writs of dower, 
or other writs original, as the cafe Ihall require, to 
be devifed and granted in the king's court of 
Chancery, in like manner and form as they might 
liave had for lands, tenements or other heredita- 
ments, in fuch manner to be demanded : And writs 
of covenant and other writs for fines to be levied, 
^nd all other aflurances to be had of the fame, 
fhall be granted in the faid Chancery, according as 
hath been ufed for fines to be levied and aflurance 
to be had of lands, tenements or other heredi- 
taments. 
But laioni Sell. 8. Provided, That this fhall not give any 
for not fee- remedy, caufe of aftion or fuit, in the courts tem- 

ting out i.rt r ty«ti/"/- f 

tithes, or de-poral, agamft any perfon who fhall refule to let out 
Jhe^Vdi h^s tithes, or fhall withhold or refufe to pay his 
beinthefpi- tithes or offerings; but that in all fuch cafes, the 
ritual court, p^rty, being ecclefiaftical or lay, having caufe to 
demand, or have the faid tithes or ofierings, and 
thereby wronged or grieved, fhall liave his remedy 

for 
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for the fame* ill the fpiritual cdurts according to 
the ordinance in the firft part of this aft nGientioned, 
and not otherwife. 

By the ftat. 2 £s? 3 £i. 6. A 13. the afotefaid Reanwy of 
ads of tlie ?7 H. 8. f. ao. and the ^i H. 8. c. 7. iT "ell"! 
Ihall ftand in full force : And moreover, it is fur- po»J courw, 
therenaded, as fblloweth, viz. feSl. i. " Allper- elc*^,^''* 
** fdns (hall truly and juftly, without fraud or guile, 
** divide* fit out, yield and pay all manner of the 
*' predial tithes, in their proper kind, as they rife 
*' and happen, in fuch manner and form as hath 
*' been of right yielded and paid within' forty years 
*' next before the making of this aft, or of right 
" or cuftom ought to have been paid ; and no 
perfon fhall take or carry away any fuch or like 
•' tithes, which have been yielded t)r paid within 
the faid forty years, or of right ought to have 
been paid, in the place or places tithable of the 
•' fame, before he hath juftly divided or fet forth 
the tithe thereof, the tenth part of the fame, or 
otherwife agreed for the fame tithes with the par- 
fon, vicar, or other owner, proprietary, or far- 
•' mer of the fame tithes j under the pain offer- 
^^ feiture of treble value of the tithes fo taken or 
carried away." 

&^. 2. "At all times whenfoever, and as often 
as any predial tithes fhall be due at the tithing of 
the iame, it fhall be lawful to every party to 
whom any of the faid tithes ought to be paid, or 
his deputy, or fervant^ to view and fee their faid 
tithes to be iuflly and tfuly fet forth and fevered 
•* from the nme parts i and the fame quietly to 
•* take and carry away : And if any perfon cany 
•* away his corn or hay, or his other predial tithesy 
•* before the tithe thereof be fet forth j or willingly 
•• withdraw his tithes of the fame, of of fuch other 
things whereof pfedial tithes ought to be paid ; 
or do flop or let the parfon, vicar, proprietor, 
" owner, or other their deputies or farmers, to 
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view, take and carry away their tithes as it 

abovefaid; by reafon whereof the faid tithe 

or tenth is loft, impaired or hurt : Then, upon 

due proof thereof made before the fpiritual 

*' judge, or any other judge to whom heretofore 

*' he might have made compliaint, the party fo 

*' carrying away, withdrawing, letting or ftopping, 

•* ihall pay the double value of the tenth or tithe 

•' fo taken, loft^ withdrawn or carried away, over 

** and befidcs the cofts, charges and expences of 

•' the fuit, in the fame : The fame to be recovered 

" before the ecclefiaftical judge, according to the 

** king's ecclefiaftical law's." 

SeS. 4. " Provided, That no perfon Ihall be fued 
or otherwife compelled to yield, give or pay any 
** .manner of tithes, for any manors, lands, tenc- 
" meats or hereditaments, which by the laws and 
« ftatutes of this realm, or by any privilege or pre- 
" fcription, are hot chargeable with the payment 
" of any fuch tithes, or that be difcharged by any 
compofition real. 

Se3. 13. " And if any perfon do fubtraft or 
withdraw any manner of tithes, obventions, pro- 
fits, commodities, of other duties (before men- 
• tioned,) or any pa^^t of them, contrary to the 
true meaning of this a6l, or of any other aft 
*^ heretofore madej the party fo fubtrafting or 
*' withdrawing the fame, may be convented and 
•* fued in the king's ecclefiaftical court, by the 
party from whom the fame fliall be fubtrafted 
or withdrawn ; to the intent the king's eccle- 
fiaftical judge may hear and determine the fame, 
according to the king's ecclefiaftical laws : And 
*' it ftiall not be lawful to the parfon, vicar, pro- 
prietor, owner, or other their farmers or depu- 
ties, contrary to this aft, to convent or fue fuch 
** withholder of tithes, obventions and other du- 
*' ties aforefaid, before any other judge than ec- 
^ clefiaftical. And if any archbilhop, bifhop, 
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*^ chancellor, or other judge ccclftfiaftical, gire 
any fcntcnce in the idforefaid caufes of tithes^ 
obventions, profits, emoluments, and other 
duties aforcfaid, or in any of them, (and n6 
appeal or prohibition hanging) and the party con- 
** demned do not obey the faid fentence ; ic fhall 
be lawful to every fuch judge eccleliallical, to 
excommunicate the faid party fo as aforefaid 
condemned and difobeying : In which fentencd 
** of excommunication, if the faid party excom- 
*' municate, wilfully ftand and endure ftill excom- 
** hiunicate,- by the fpace of forty days next after, 
^* upon denunciation and publication thereof iii 
** the parifti church, or the place or parifli wherd 
** the party fo excommunicated is dwelling or moft 
abiding ; the faid judge ecclefiaftical may then, 
at his pleafure, fignify to the king in his court 
** of Chancery, of the (late and condition of the 
** faid party fo excommunicate, and thereupon re- 
** quire procefs de excommunicato capiefido^ to ht 
•* awarded againft every fuch perfon as hath beeri 
•* fo excommunicate." 

SeS. 14. " And if the party in fuch cafe (hall 
fue for a prohibition, he (hallj before any pro^ 
hibition granted, deliver to feme of the juftices 
or judges of the court where he demandeth pro- 
•* hibition, a true copy of the lib^l^ fubfcribed by 
** his hand ; and under the copy of the faid libel 
(hall be written the fuggeftion wherefore he de- 
mandeth the prohibition : And in cafe the faid 
fuggeftion, by two honeft and fufficient witne(rcs 
** at leaft, be not proved true in the court where 
the faid prohibition (hall be fo grantedj within 
(ix months next following, after the faid prohi- 
*^ bition (hall be fo granted and awarded : then the 
*^ party that is letted or hindred of his (uit in the 
** ecclefiaftical court, by fuch prohibition, (hall 
** upon his requeft and fuit, without delay, have a 
** confulcation granted by the fame court-, and 
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*« {hall alfo recover double cofts and damages^ 
" againft the party that fo purfued the prohibition, 
*' to be affigncd or afleflcd by the fame court -, for 
" which cofts and danriages the party may have an 
" aft ion of debt- , , ., 

SeS. 15. " Provided,^ That nothing herein (hall 
" extend to give any minifter or judge ecclefiafti- 
•* cal, any jurifdiftion to hold plea of any matter, 
•* caufc or thing, contrary to the ftatute of /9^^/^m- 
•* fter 2. c. 5. the ftatutcs of Artkuli cleric Circum- 

fpeSe agatiSy Sylva Cadua^ the treatife de regia 

prohibitione^ nor againft the ftatute of i Ed.^, 
*' c. I o. nor to hold plea in any matter, whereof the 
" king^s court of right ought to have jurifdiftidn." 

^ruly andjufth/ without fraud or guile] SttfeS. i , 
of the preceding ftatute* In the cafe of Heak and 
Sprat y 3". 44 Etiz. in a prohibition, the cafe was, 
Heale did let out his predial tithes, and divided 
them juftly from the nine parts, and foon after car-, 
ried away the fame. Sprat fued for a fubtracSion 
of the fame in the ecelefiaftical court. Heak plea- 
ded that he had fet them out^ as above : Where^ 
unto Sprat foid, that prefendy after his letting out, 
he carried ilie fame away, to the defrauding of th^ 
ftatute : And }t ^yas adjudged, that this was fraud 
and guile within this aft y albeit he did juftly <iivide 
the fame within the letter of this law. It was^ fur-r 
ther refolved, chat if the owner of the corn before 
fcverance,-grant the fame to another, of intent tha^ 
the grantee (hould take away the fame, to the en4 
to defraud the parfon of his tithe ; thi^ is fraud dnd 
guile within this ftatute. 2 Inji. 649. 
. Predial tithes] This branch extends only to pre- 
dial tithes r Thus, in the cafe of Booth zndSouthraiey 
E. I Ja* in debt upon this ftatute, by the parfoix 
of the church, for not fctting forth of the tithed of 
cheefe, calves. Iambs, cherries and pears, to have 
the treble value ; the defendant pleaded nihil debet^ 
and it was found againft him ; and it was moved in 

arreft 



^treft of judgment, that the faid tithes of cfaeefe, 
or calves and lambs, were not predial tithes, and 
tl^erefbre not within this branch of the datute ; 
^ad thi^ aft is penal, and (hall not be taken by 
equiy ; which was allowed by the whgle court. 
2 InJ. 549.y 

Witbip forty years next before the making ^ of this 
^5J This time of forty years is here fet down, 
becaufe forty years in tHe eccleiiailical court about 
jtithcs, make a prefcripdon, 2 Inji. 649. i Ought. ' 

f)r qf right or cufiim ought to have been paid] 
The jT^nfe of thefe words 0/ right ought to have been 
faid^ is of tithes to be yielded in fpecie within 
jforty years 5 and the fenfe of the words of right or 
fiiffiorni is, by rightful cuftom, de modo decimandu 
2 InJi. ,650. 

' U;tder the fain of forfeiture of treble value of the 
Jithes fq taken, or carried away^ This branch doth 
^ftt|;ive the forfeiture to any perfon in certain*, 
and t^ierefore it was pretended^ that the forfeiture 
jljiould be given to the king : and thereupon the at* 
^orney general, Hil. 29 Eliz. did exhibit an infoTt^ 
mation in the .Exchequer, again ft one ff'oodj z 
J^^riihioner pf Jelington in the county of Cambridge, 
for this treble forfeiture, for carrying away his 
tithes before they were juftly divided. The defen-u 
^dant pjeaded Notgyilty •, and by a jury at the bar 
i\c was jQund guilty ; and in arreft of judgment it 
^was moved, that in this cafe the forfeiture was not 
given to the king, for that the words of the aft 
pe, Ul^der the pain of forfeiture of treble value of 
the tithes fo taken away : And whenfoever a forfei- 
ture is given againft him, that doth difpoffefs the ' 
owner of his property, as here he doth of his tithes, 
there the forfeiture is given to the party grieved or 
difpoflefled •, and the rather, for that this is an ad- 
ditional law, and made for the benefit of the pro* 
prietor of the tithes 5 and fo it was adjudged by 
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Manxvood and the whble court of Exchequer ; and 
this was the firft leading cafe that was adjudged 
upon this point •, and ever fince, it hath been re- 
ceived for law, that the party interefted in the 
tithes Ihall in an a<5tion of debt recover the treble 
value. I Inji. 159. 2 Jnft. 650. 

And it is to be obferved, that the treble value 
only, and not the tithes themfelves, nor any fatis- 
f aftion for them, may be recovered in the temporal 
court : That being out of the jurifdiftion of thofe 
courts, and wholly in the fpirityal court j which is 
the reafon why in all fuits upon this ilatute, the 
adtion is not laid for fubtra^ion of tithes, but for 
a contempt of the ftacute, in not fetting them out ; 
and being ^ contempt, the adion dies with him 
who committed the contempt; and doth not lie 
againft his executor. Gibf. 697. ,1 Vern. 60. 

And it hath been held, that an aftion grounded 
on this ftatute for not fetting forth of tithes, is not 
within the ftatute of limitations \ that ftatute not 
extending to aftions grounded on a£ts of parlia^ 
ment ; therefore the plaintiff is npt by law confined 
to fix years, or to any other time certain, within 
which to bring his aftion. IVatf. ^58. 

Thus in the cafe of Marfton ^nd Cleypokj E. 

1726, on a bill by a lay impropriator, for tithes in 

the court of Exchequer, for about twenty-four 

•years ; the defendant, as to fuch part of the bill 

as prayed difcovery and relief, for any time before, 

within fix years next before filing the bill, or ferving 

the fubpcsna^ pleaded the ftatute of limitations, 

and that he did not promife to make any fa.is- 

faftion for any tithes before die faid fix years; 

. but it was Qver-ruled by the court : becaufc the 

defendant, as to tithes, is only in the nature of a 

receiver or bailiff for the plaintifi^; in which cafe 

the ftatute of limitations doth not operate, 

\fiuHb.213. 
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If a jury give a vcrdift for the plaintiff, they 
muft find die real value of the tithes, which fhall 
be trebled by the court ^ as, if the jury find the 
real ^d fingle value to be twenty pounds, they 
ought to give the plaintiff only fo much, and the 
court Ihall treble it, and make that fum given by 
the jury to be fixty pounds, which is treble the 
value: but if the iffue be upon the cuftbm o£ 
tithing, or any other collateral point, the jury thenr 
need not to find any value of the tithes ; for that 
in fuch cafe the defendant fhall pay the value ex* 
prefled by the plaintiff in his declaration; becaufe,. 
by the collateral matter pleaded in bar, the value 
of the tithes fet forth in the declaration is confefled* 
Therefore, in all aftions' brought upon this ftatute, 
if the defendant plead any collateral matter in bar 
of the aftion, he mud: take the value of the tithes 
Oientiohed in the declaration by protcftation ; that 
is, he muft, by the form of a protcftation, aver, 
that the tithes were not of that value as is de- 
clared, otherwife he will be charged with the value ^ 
the plaintiff hath by his declaration. fet upon them. 
And the fame law is faid to be, if judgment be 
given for the plaintiff by nihil dicit^ non fum infor^ 
matus^ or upon demurrer. IVatf r. 58. 

Refolved, that this ftatute, which gives treble 
damages, does not allow the jury to give other 
damages : No cofts being given by the ftatute, the 
jury can affefs no cofts. iWi?. 915. 

And neither damages nor cofts can be recovered 
with the treble value % becaufe the ftatute hath not 
f xprefly given them, except that by the ftatute of 
the 8 &f 9 IV.. ^. II, it is enaded. That in all 
s^i^ions of debt upon the ftatute for not fetting 
forth of tithes, wherein the fingle value or damage 
found by the jury, ftiall not exceed the fum of 
twenty QobJes;'the plaintiff obtaining judgment, 
©r any award of execution after plea pleadcfi or 
demurrer joined therein, ftiall recover his cofts of 
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^t I ^nd if lilt plaintiiF fliall hccotm nonfmt^ or 
foSer a difcontimiance, or a vcrdidr Ihali pa6 
agaitift kim, the dcfendkac Ikall recov^ hts cotts. 

In debt upQn ftatucc 2 Ed* 6. of tithest chc 
plaintiff in his declaration demanded n^ore t%»n 
the treble Talue did amount unto, and did not 
fliew fatisfaftion for'|;bc r^ft; but all the court 
held it good enough, for there is a diflf^rsnce 
when an afUon is grounded upon a fpecial^ or a 
oontra^ which is a certain ium, or upon a ftatute 
which gives a certain Cam for the penalty, fcMr^here 
be may not vary from the ipeciaky. But when 
the demand is of no fum certain, but only fe 
much as iball be given by a jury, although he va- 
ties from the firft valuation it is not materia], for 
he ihall not recover according tx> lus deoKUid in 
his declaration, but according to the verdift ^ ^udg^ ' 
ment » for the plaintiff. Cre. Jac. 49*8. pi. 6, 
ffrin. 16 Jac, B. R. Pembertcn v. SheUon. 

Debt upon the ftatutc for not fetting forth 
tithes ; after verdiA it was n?K>ved that the {decla-^ 
ration was too general and uncertain, it* being i&t 
fuch a quantity of grain -, but di^ not *fhcw what 
fort of grain -, and fo it may be for grain not tit?h- 
able, for the wjords grain comprehends rape-ieed, 
colc-fced, i^c, there is a very good authority that 
it comprehends muftard-feed. But adjudoed, that 
the declaration was good, for it was for grain 
growing in fuch a field -, and the word grain in 
common oinderftanding is taken for corn. Style 
103, 108. Trtn, 24 C^r. B.R. Soutbcott v.Soutb-^ 
cott. In debt upon the ftatute 2 Ed. 6. for tithes, 
the plaintiff declared, that he was reftor of M. A. 
and by reafon thereof ought to have the tithes of 
100 acres of land in that parifli, and of 80 acres 
of land in the parifli of M. G. without {hewing 
how he was J intitled to the tithes of the lands out 
of his panfh. The court held this to be wdl 
pnough after a vcrdift 5 befides that a general aU 

legation 
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legation without fhewing a title is well enough in 
this aftioiv. Another exo^tion was^ fhat tiie plain- 
tiff did not alledge th^t th? ddcndant was St^ditus 
d$mni Regis^ as the ibtute raqaires ; Sfi non dkr 
Mttar^ becaufe it is alledged, that he was Oc^up^^, 
tcr Terr^j idiich implies dt^l: fac was SuhMt^s. 
Uardr. 173. ^cb. 12 Car. z. in Scacc. PkiWp* 
V. KettU. 

In an zSdm of del9Et upon the ^atute 2 Ed. 6* 
of tithes, cwhecein tl^e plaiotiff'deffuinded die l»el4$ 
value, &^. upon Nil debet pkaded the pjai^t^^ 
liad a verdftft in G. B. and upon a writ of erpor 
brought in B. R. it was yery much inGfled Off 
that che declaration was iU^ iaecaufe t^ pldiocff 
had only sfiedged that the defendant had smiis^ 
away the corn without &tdng out the tichjcs, jwt^ 
did nojt aver shffi tbe^ d^odapt had not m9^ 
any' agrcementv with them for the tithes; for 4^0: 
ftatute gives -Dhe penalqf whiere die tithes are n^^ 
ried ^ without any .agreement made for £) d»f, 
ing ; therefore if the de&odant had agceod with 
ibt j^latotiff' for carryici^ off the xom y^itthout btr 
ting out 4^ tithes, (as it ^^oes not appear j;)iit rhf 
might) then it had been no forfeiture ; .and. the. 
court was of that opinion, viz. fh^t tbe.declai»« 
ticm was ill for the ccdbn ^r^, if it had ibeen 
upon a demurrer; but this was helped by the ver* 
di£l: ; for if there had been any agieemeoi: proved 
at the trial, the -plaintiF oould not have c^tained 
a vcrdiA, -Cartb. 304. Pafcb. 6 W. ^ M. in 
B. R. Alfion (d d' v. Bufcougb. 
' Shall pay the douUe value'] Sec fe£l. 1. The rca- 
fbn why only the double value is, by this branch, 
to be recovered in the ecclefiaftical court, where, 
by the former branch, the parfon, at the Common 
lawy jhall recover the treble, is, for that in the ec- 
clefiaftical court he fhall recover the tithes them- 
felves s and therefore the value recovered in the 
a ecclefiuftical 
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ccclcfiaftical court is equivalent with the treble for- 
feiture at the Common la\^. 2 Inft, 650. 

And the double value, together with the ilatute, 
ought to be exprejly mentioned in the libel: buc. 
yet the libel muft be fo ordered, as not to be 
grounded diredfcly upon the ftatute for more than 
double value ; for if the (ingle damages, that is,, 
the value of the tithes, be alfo grounded upon it» 
this will be interpreted a fuing in the fpiritual courc 
for the treble value; and a prohibition will lie* 
Godb. 245. Gibf. 697. 

Over and befides the cofts^ charges^ and e^enca] 
So as the fuit in the ecclefiaftical court is more ad- 
vantageous, than the fuit for the treble forfeiture 
at the Common law. . For at the Common law he 
^lall recover no coils i but he (hall recover in the 
cccleiiaftical court, his cofts^ charges, and/xpences*. 
2 In^. 651. 

May be conventei] See feS. 13. In the cafe of 
Macbin and MoUon^ Eaft. 1 1 /F. 3. it was moved 
for the diicharge of a rule, by which a prohibition 
was granted, unlefs caufe (hewed, to the confiftory 
court of the archbi(hop of Tork \ where MoUon^ 
rector of the church of South ColUngbam in the 
diocefe of Tark^ preferred a libel againft Macbin^ 
for fubtraftion of tithes •, and the motion for the 
prohibition was grounded upon a fuggeftion, that 
Macbin lived within the diocefe c^ Lincoln^ and 
therefore ought not to be cited out of the diocefe 
where he lived, by the 23 H. 8, c. 9. And the 
caufe which was (hewed to the court to difcharge 
tht rule was, becaufe Macbin had lands within 
the diocefe of Tork^ namely, in the parilh of 
S^utb CoUingham ; for the tithes of corn growing 
upon wHich lands MoUon libelled in the confiftory 
court of Tork \ and when the citation was ferved, 
Macbin was there, though he lived generally with- 
in the diocefe of Lincoln. . And by Holt Chief Juf- 
tice }, If a man lives within the diocefe oi A. and 

occupies 
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occupies lands in the diocefe of B. tf he fubtra£b 
tithes in B. he may be cited and fued there \ and 
it is not within tl»e faid ftatute : for when he oc- 
cupies lands in B. that makes him an inhabitant 
there, and out of the intent of the ftatute; and 
by the ftatute of the 32 H. 8. f* 7. feS. 2. the 
fuit for withholding of tithes in exprefs words is 
appointed to be» before the ordinary of the place 
where the wrong was done. L. Raym. 452, 534., 
By two boneft and fufficient wiSneffis at leafi] See 
SeS. 14, This.claufe was made in favour of the 
clergy, for proof to be made by witqeOes \ which 
they had not at the Common law. But if the . 
fuggeftion be in the negative, as, if the proprie- 
tary of a parlbnage impropriate fue for tithes^ 
and the caufe of the fuggeftion be, that the pa&- 
fonage is not impropriate ; or if a parfon fue for 
tithes of lands in his parifh, and the party fue for 
a prohibidon, for that the land lieth not in that 
parifh, or that the parfon that fueth for tithes was 
not induded ^ or any {he like cajufe, in the n^ative 
of any nlatter of faA, he fhall not produce any 
witneilcs by force of this branch, becaufe a nega- 
tive cannot be proved : and therefore a prohibi- 
tion upon caufes in the negative remains as it was 
at the Common law. 2 Inft. 662. 

Proved true] It is fufficient in this cafe, that 
enough is proved, upon which to ground a pro- 
hibition, though the fuggeftion be not ftiewn to be 
ftriftly and wholly true. So, where the fuggeftion 
was for twenty ■acres of pafture, and as many acres 
of wood in lieu of tithes, and proof was only 
made of the wood; or where the fuggeftion was 
for wool and Iamb, and the witnefles only proved 
as to the lamb; or for a hundred acres, when 
there were only fixty ; or for twenty fliillings by 
way of ModuSy where the fum was forty fliillings ; 
in thcfe cafes, the proofs were adjudged to be fuf- 
ficient, becaufe enough was proved to fliew^ that 

the 



the, court chriftian ought roc to hdd pka theitof. 
But if pro(^ is neidier made of the il^ife^ laid, 
nor of ^^ny other Modus \ then the iiiggeftion ii 
|iot proved. ^ Gihf. 699. 

As to the dearnefs ^ the ovidcHoe) it is fu£- 
tient in this cafe, if the witneifes do declare ^ 
to the matter of the fuggefticy;, that >they believe 
it, or have koown it ib, or have jicard it, or thai: 
there k a common fame of it. Gihf. (i/^^. 

WiiUn fix mofihs} if the^re is 4)o tcftainiy in 
^e firfl: proofs it cailnot be fiipplied by good 
^fYX?f After the fix months ; but if ^ifoA prqgf is 
made within the time, it may be jcertified after xbe 
time. Giif. 700. 

' Six fpanibs] That is, ftx kalendar smooths ; and 
nqt to *be reckoned by jtwenty-eight xlays JDojthe 
niontfa. 2 Sglk. 554* 

,iSir^ fmmiifs nex/feSomnr} : Which mull be com- 
puted from die 4f^ of ^ writ i and not Of 
months in the term*time ovSff; hxit the vgcatioii 
ihall be included as part of th? time. 2 Salk. ss^ 
jL. J^m. 1172. "^ ' 

ffave a confidPatim granSid] Alter which, ttve 
t)arty may have a new prohibition Aipon the fami^ 
libel ; inafmuch ^ the ftatute of the 50 Ei. g. 
againft prohibition after oonfultation, extends not 
-to thofe confdtacions which are grated upon the 
matter of the fuggcftion. Qiif. 700. 

Contrary to the ftatute of Wtftminfttr the ficonS] 
Concerning the writ of Jndicaviij given by that 
ftatute. 2 Ifift. 663. 

The ftatutes of ArtkuU €lerij GrcumfpeB^ agatjSj 
Syha Caiua] AH which, with-refpcdt to tithes, 
are fpecified in this title. 

The treatife de regid frMbithne] Which is, 
Aat vhich is intitlcd probibitio formata fuper nr- 
tzculis. Aft M^gyi. Chart, part 2. ^. 7.' ^ hiji. 
€6 
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Noi^ A^ainft the ftatute of the i Ed. ^ Ct lo.) 
Thi^r is mifprinrtd; for the aft is i Ed. g. fi. i. 
t. li. that if any fait ise in the fpiritual couit 
ag»nllb indiftors, a prohibition doth lie. 2 Inft^ 
663. 

By the Stat, f f^ i fF. 3. c. 6. fed. 6. For s««u titiM 
the mdre eafy and cficdkual rcfcovery of finall tithes^ Sv^t?- 
and the vabe of them^ Where the fame fliall b6 fort juftic^ 
tinduiy fiibtraAed and detained, where the fame*^'^**"^ 
do not amount ^to above the yearly value of forty 
fhiilingS from any one perfon ; it i3 edafted. That 
all peHbhs (hall well and truly fet out and pay dl 
ind fiiigular the tithes commonly called fmall 
fithes, and compofitions and agreements for thd 
fame, with all offerings, oblations, and obven- 
iions, 'to the fevcral redors, vicars, and other pw- 
fohs to whom they fhall be due in their feveral 
pari(hes, according to the rights, cuftotos, and 
prefcriptions commonly ufed within the faid pa» 
riflies refpcdively; and if any perfon fcall fubtra^ 
Or withdraw, of any ways fail in the trUe payment 
of fuch fmall tithes, offerings, oblations, obven- 
tions, or compofitions, by the fpace of twenty days 
at moft after demand thereof ; it fliall be lawful for 
, the perfon to whom the fame fliall be due, to make 
his complaint in writing to two or more juftices of 
the peace, within that county, place or divifion 
t?hdre the lame fliall grow due, neither of which 
juftices is %b be patron of the church or chapel 
whence the faid tithes fliall arife, nor any ways in-» 
terefted in fuch tithes, offerings, oblations, obven- 
tions or compofitions aforcfaid 

SeS. %. And (ki fuch complaint, the faid juf-M»<»«« 
ticcs fliall fummon in writing under their hand# ^^^^t. 
^ftd feals, by reafonable warning, every fuch per- 
fon againft whom fuch complaint fliall be made j 
and after his appearance, or upon default of ap- 
pearance, the faid warning or fummons being 
proved before them upon oath, the faid juftiect^ 

fliall 
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fliall pFOCted to hear and determine the faid com- 
pl^t i and upon the proofs, evidences, and tefti- 
monies produced before them, fhall in writing 
under their hands and feals adjudge the cafe, and 

g've fuch reafonable allowance and cbmpenfation 
r fuch tithes, oblations and compofitions fo 
fubtrafted or withheld, as they fhall judge to be 
juft: and reafonable, and all fuch cods and charges, 
not exceeding ten (hillings, as upon the merits of 
the caufe (hall appear juft. 
'!.*¥J?^ Se£I. 3. And if any perfon (hall refufe or ncg- 
Boc paid in left, for the mace or ten days after notice given, 

Si^S'iei' ^^ P^y ^^ fatisfy any fuch fum of money, as upon 
'ned by di- fuch complaint and proceeding (hall by two fuch 
^'^ juftices be adjudged as aforefaid; in every fuch 
cafe the conftables and churchwardens of the faid 
parifh, or one of them, (hall, by warrant under 
the hands and feals pf the faid jdftices to them dt- 
refted, diftrain the goods ' and chattels of the par- 

37 fo refufing or neglefting as aforefaid ; and after 
etaining them [not lefs than four days, nor more 
than eight, by 27 G. 2. c. 20.] in cafe the faid 
fum fo adjudged, together with reafonable charges 
of making and detaining the faid diftrefs, be not 
tendered or paid by the faid party in the mean 
time, (hall make publick fale thereof, and pay to 
the party complaining fo much of the money ari- 
flng by fuch fale, as may fatisfy the faid fum fo 
adjudged, retaining to themfelves fuch reafonable 
charges^ for making and keeping the faid diftrefs 
^s the faid juftices fliall think fit [and alfo deduc- 
ing their reafonable charges of felling the faid di- 
iirefs ; returning the overplus (if any (hall be) to 
the owner upon demand, 27 G. 2. c. 20.] 

Seif. 4. And the faid juftices (hall have power 
to adminifter an oath. 

S!?dt* o7 ^^^* ^' Provided, that this ad (hall not extend 

Xtf^ ° to any tithes, oblations, payments, or obventions, 

within the city of London or liberties thereof ^ nor 

t« 
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to any other city or town corporate where the fame 
are fettled by aA of parliament. 

Seil. 6. And no complaint (hall be heard and de* Conpiaiait 
tertnined by the faid juftices, unlels the complaint S^o'J^ 
(hall be made within two years next after the time 
that the fame tithes, oblations, obventions and 
compofitions did become due. 

Se£f. 7. Provided alfo. That any perfon finding ^^^ 
himfelf aggrieved by any judgment to be given by }M(Z t» 
fuch two juftices, may appeal to the next general ^^^^^ 
quarter-feffions to be held for that county or other 
divifion ; and the juftices there (hall proceed final- 
ly to hear and determine the matter ; and to re- 
ver(e the faid judgment, if they (hall f«e caufe ; 
• and if they (hall find caufe to confirm the faid 
judgment, they (hall decree the fame by order of 
felTions, and (hall alfo proceed to give fuch cofb 
again(]: the appellant, to be levied by diftrefs and 
fale of the goods and chattels of the faid appeU 
lant, as to them (hall feem juft and reafonable, 
and no proceedings or judgment had by virtue of 
this aift, (hall be removed or fuperfeded by any 
writ of certiorari J or Other writ out of his majefty's 
courts at fVefiminfteTy or any other court, unlefs the 
title of fuch tithes, oblations or obventions (hall be 
in queftion. 

Seff.S. Provided, That where any perfon com- whitt© bo 
-plained of for fubtrafting or withholding any fmall ^**°f*.'^ 
tithes or other duties aforefaid, (hall, before the c^^fition 
juftices to whom fuch complaint is made, infift ^l^^"^ 
upon any prefcription, compofition or Modus deci- 
mandi^ agreement or title, whereby he ought to be 
freed from payment of the faid tithes or other 
dues in queftion, and deliver the fame in writing 
to the faid juftices fubfcribed by him; and (hall 
then give to the party complaining, reafonable 
and fufiicient fecurity to the fatisfaftion of the 
faid juftices, tp pay al] fuch cofts and damages, 

' as ' 



isuptki % tt\A ikt law la be had fov that pvrpofe 
in any of his m^elly^s courts, hitting cegnizance 
of ih^ kAaMf^ iball be given agalnft him in cafe 
the UM pr^foripttony compofitk>]t or Abdus deei- 
' mandi^ (hall n^t, upon the faid trial, be aUoved ; 
ih thait cafe^ thq faid jtfftic^ (hail forbear to gtve 
any judgment in themittter^ and then and in rach 
t^fe, tte party complair>mg fitall ht at Kbertjr to 
ptrofeeute fuoh peHon for his faid fttbtradfcion, in 
afiy other eoott whdre lie might hane fued btfofc 
the midcing of this d£t. 
Xfoy judg. St^, ^. And t^tj perfoh who (hall by virtue of 
i^^^rr- this i£fc obtain any jodgmenc, or s^ainft whom any 
SSwlIii^^^^'^^^* fcall be obtained before any juftictt of 
fffKuxXi' the pdace out of fedion& for fmaU tithes, obla- 
^^^ tidnsi obventioAs Or compoGtiOns, Ihall caufeor 
|)f(^Ufe the (aid judgment <o be inroHed at the 
next genera} qUaitef-MioHs, to be held for the 
fdid county 6r other diviflon ; and the ckrk of 
tbe pe&ce ihall up^m tender thereof 'mnA the itmi^ 
rind ih^l not receive for the inrolmem of any one 
judgttieht, any iit or reward exceeding one (bil- 
ling \ ahd thd judgment fo i^roUcd, and fads- 
faftioh ifiade by paying the fum adjudged^ (htil 
be a good bttt- to conclude the faid n^ors^ vi- 
cars and other perfons, from any other temedy 
for the faid fin^ll dthes^ oblations, obveiitidns or 
coitipofitions^ for which the faid judgment was ob- 
tain^. 
Money ad- SeSl. 1 o. And tf ftfty pe rfon againft whom fuch 
|;iij;J^V judgment (hall be had, (hall remove out of die 
■n9iher courity 6*" othtr dtvifion before the levying of the 
*^^'^' Turn adjudged ; the juftices Whio made the judg- 
mentj or one of them, (hall certify the fame, under 
hand and feal to iny juftice d£ fuch other coimty or 
place wherein the faid perfon Ihall be an inhabi- 
tant; who fliall by warrant undet his hand and 
feal, to be dii-criled to the conftables or church* 

Wi*r(kn5 
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Vfwrdtm of the plac^ or one of them, levy die 
ibm fo adjudged to be levied, upon the goods and 
chattels of fuch perfon, as fully as the faid other 
juftice might have done, if he had not removed as 
aforefaid. 

SeS. 1 2. And the juftices who (hall hear and de- JaAu» miir 
termine any of the matters aforefaid, fliall have SJJJIjSJSaig 
power to give cofts, not exceeding ten (hillings, to wt. to tu 
the party profecuted, if they fhail find the com- SS.'*'^ 
plaint to be falie and vexatious ^ to be levied in 
manner and form aforelaid. 

SeS. 1 3« And if any perfon (hall be fued for any 
thing done in the execution of this ad, and the 
plaintiff in fuch fuit ihall difcontinue his a^lion, or 
be nonfuit or a verdiA pais againft him i fuch per* 
fon (hall recover double cofts. 

Seff. 14. Provided, That any clerk or other per* 
ion, who ihall begin any fuit for recovery of fmall 
tithes, oblations or obventions, not exceeding the 
value of forty ihillings, in his majefty's court of 
Exchequer, or in any the eccledaftical courts, (hall 
have no benefit by this ad for the fame matter for 
which he hath fo fued. 

Complaint in writing.^ See feS. i. of the forego- 
ing ftatute. Order tor non-payment of fmall tithes 
was quaihed, becaufe faid only upon complaint ge- 
nerally, and the 7 6? 8 Wil. 3. c. 6. requires the 
complaint to be in writing. Stran. 2 64. 

By the ftat. y (^ 8 fF. c. 34. Whereas by rea- ^itiieiof 
Ion of a pretended fcruple of confcience, Quakers Quaker* t^ 
do refufe to pay tithes and church-rates ; It is en- bef^**p!* 
aded. That where any quaker (hall refufe to pay tke«ofth« 
or compound for his great or fmall tithes, or to pay '**^ 
any church-rates, it mall be lawful for the two next 
juftices of the peace . of the fame county (other 
than fuch juftice as is patron of the church or 
chapel, whence the faid tithes (hall arife, or any 
ways intcreftcd in the faid tithes,) upon the com- 
plaint of any parfqn, vicaf, farmer ox proprietor 
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t^titfies^ churchwiafdefibr chvrrcb'wandisnsy wbodti^ 
t6 ^have, r<?ceitf*e M ^Colkd: the famc^ by warrant 
imde'r their hands and feak^.tatonvene before them 
fnch quaker or* quaken aeg^^ng or refufing to 
pay. or compound for the fame, and to. examine 
upon oath (or affirrruitian, m cafe 'of the 'eKamioa- 
tiort of a quaker) the cruth and juftice of the faid 
complaint, ahd to afcercdn and ftace what is due 
and payable ; and by oltler under their hands and 
feals, to dire6l and ^pipoint the payment thereof, 
fo as tjie fum ordered do not exceed ten pounds^ 
and upon refuiai to pay acqwding to fuch order, 
it (hall be lawful fof any one c£ the faid juftices, by 
warrant under ^is hand and feal, to levy the fame 
by diftrefs <and fak of the goods -of fadi ofiender, 
his executors or adminiftrators^ tendering only the 
6verplus to him o** them j the oeceflkry fiharges of 
dilb-ainihg being thereout firft dedufbsd and allow- 
ed by the faid juftice. And any peribn fijidh^ 
himfelf aggrieved by any judgment given by fuch 
twojaftices, may appeal to the next general quar« 
ter-feflion$ to be heW for the county, riding; city, 
liberty or town corporate ; and the juftices there 
Ihall proceed fkially to heiar and determine the 
matter, and to reverfe the faid judgment, if they 
fee caufe ; and if they (ball find ca^e to continue 
the faid judgment, they fliall then decree the fame 
by order of feflions, and fhali alfo proceed to give 
fuch cofts againft the appellant, to be levied by di- 
ftrefs and fale of the goods and chattels of chefaid 
appellant, as to them fliall fisem juft and regfonn 
able ; and no proceedings or judgment had by vir^ 
tue of this aft, (hall be removed or fuperfeded by 
anvwrit of terfiorari or other writ out of his ma- 
jelry's courts at fV^ftminfter^ or any other court 
whatfoever, unlefs the title of fuch tithes (hall be 
In queftion. 

Se5l. 5. Provided, That in cafe any fuch ap-^ 
peal be made as aforefaid, no warrant of diftrefs 
*- ■• ihall 
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tiall fie gmiiced until -aftei' (uch 9pBci|l be de(er<> 

mined. 

And by the ftat. 1 Geo. t. ft. 7?, f, 6. fecL ^.* 
The iike^ femedj fhail be had againft gny quaket* 
or quakers, for the recovering of auy tithes * or 
rates, or any cuftomary 6r other rightt, 4i|esor 
payments, .bek>nging to any church or chapel^ 
which of right by law and cuftom ought to be 
paid,* for the ftipend or maintainance of any mir? 
nifter or curate officiating in church or chapel; v 
and any two or more juftices of the peace of the 
fame county or place (other than fuch. juftice as v^ 
patron of any fuch church or chapel, or any ways 
interefted in the faid tithes), upon complaint of 
any parfon; vicar, curate, farmer or proprietor of 
fuch tithes, or any. church warden, or ch^pelwar- 
den, or other perfon who ought to have,, receive 
or colleft any fuch tithes, rates, dues or payuients 
as afor^faid, are authorized and required to fum- 
mon,' in writing under their hands and fcals, by 
reafonable warning,' fuch quaker or quakers, 
againft whom fuch complaint fhall be made ; and 
after his or their appearance, or upon default of 
appearance, the faid* warning or fummons being 
proved before them upon oath, to* proceed to hear 
and determine the faid complaint •, and to make 
fuch order therein as in theaforefaid aft is limited ; 
and alfo to order fuch cofts and charges as they 
fhall think reafonable, not exceeding ten (hillings, 
a^ upon the merits of the caufe ihall appear juft ; 
Which order Ihall and may be fo executed, and on 
fucK appfeal may be revcrfed or affirmed by the ge- 
neral quarter-feffions, with fuch cofts and remedy 
for the fame; and IhaH not be removed into any 
of her court, unlefs the titles of fuch tithes, dues 
01* payments fhall be in queftion ; in like man- 
ner as* by the aforefaid aft is limited and pro- 
Tided* 
^ No. And ; 
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And by the ftat 27 Gee. 2. c.io. which Arcfli 
. in what manner diftrefles {hall be made by juftices 
of the peace, and which gives to the juftices power 
to order the goods diftraincd to be kept for a cer- 
tain time before they be fold, and gives power 
dlfo to the officers making the diftrefs to dedudk 
their reafonable charges, it is provided. That the 
fame (hall not extend to alter any provifions relating 
to diftrefles to be made for the payment of tithes 
and church-ratet by the people called Quakers, 
contained in the afts of the 7 £sf 8 fF. c. 34. and 
the I Geo. ft. 2. c. 6. 

In the cafe of the king againft Roger fFakefield 
and others, HiL 31 G. 2. An order of two juftices 
was made againft three perfons, being quakers, 
on the I Geo. i. ft. 2. c. 6. for the payment of 
certain cuftomary payments, called Chapel falary^ 
to the reverend Mr. Smith-^ curate of the chapel. 
of Burnijide in IVeftmorland^ where the faid quakers 
had eftates chargeable with the faid payments. 
On appeal to the feflions, the order was con- 
firmed. The quakers moved for a certiorari^ and 
though caufe was (hewn againft the ifluing of it, 
yet a certiorari was granted ; and the ref:urn filed, 
and exceptions were taken to it, and argued at 
the bar. Lord Mansfield Chief Juftice delivered 
the opinion of the court : That the certiorari ought 
not to have iflued at all -, that the return ihould be 
taken off the file, and all proceedings thereon fall 
to the ground, and that the orders of the juftices 
and feflions ihould be remanded. The order of 
the juftices (he obferved) was made on the fta- 
tute of the i Geo, i. ft. 2. c. 6. which extends the 
7 6? 8 /if^. 3. g> 4> concerning tithes, to all cufto- 
mary payments due to clergymen. Thcfe two'adts 
are to be taken together as one law. They were 
intended for the benefit -of the quakers ; to pre- 
vent their being liable to expenfive fuits for refu* 
fing to pay tithes upon fcruplcs of confcience, by 

giving 
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giving an apparent compulfory method of levying 
tithes and other cuftomary payments in a fummary 
way. This proceeding cannot be removed by r^- 
tiorariy unlcfs the title to thefe cuftomary payments 
comes in queftion : And on this provifo the pre- 
fent queftion arifes. The affidavits read on the ori- 
ginal motion for the certiorari fet forth, that be- 
fore the juftices and the feflions, the defendants 
controverted the right of the curate to theje cufto- 
mary payments. The affidavits againft the cer-^ 
tiorari fay, that thefe payments ' have been paid 
from time immemorial ; that no inhabitant ever 
dilputcd it but thefe quakers ; that they have en*- 
joyed the mefluages but a few years, and that the 
former inhabitants never difputed the right of the 
parfon. Taking thefe affidavits together, it is 
clear that the quakers controverted the right to the 
cuftomary payments only as all quakers contro- 
vert the payment of all dues to all clergymen upon 
fcruple of confeience, which is the cafe direftly 
within the a6b, and the proceeding muft therefore 
follow the dircftions of the aft. The quakers 
themfelves have acknowledged the jurifdiftion of 
the juftices, by appealing to the feffions ; where- 
as had they intended to difpute the title to thefe 
cuftomary payments, they would at firft have re- 
moved the order of the two juftices by certio- 
rari. The only difficulty remaining arifes from the 
return being already filed. But there are feveral 
inftances of this court fuperfeding a certiorari after 
the return filed : As where an order of juftices is 
removed, and it appears upon the return, that the 
parties had a right to appeal to the feffions, and 
that the time for appealing was not expired when 
the certiorari iflued j in fuch a cafe, this court 
fupcrfedes the \yrit of certiorari^ quia improvide 
tmanavit -y the fame muft be done in the prefent 
cafe. 2 BtE. Z.. 458. 

N 3 Tithes 
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Tithes let out and fevered from the nine partij 
become lay chattels, and muft be fued for in the 
temporal courts only. Seepage 14.2. " . • 

And judgn^ent of praemunire hath been* givcrt 
iig^nft a man, for fuing'in the fpiritual court fo^ 
tithes, alledging the fame to be' fevered from thd 
|iine parts. 3 Infi. 121. 

Notwithftanding all thefe ftatutes,' tithes, '(if of 
^ny confiderable value) are now generally fued fot 
in the courts of equity hy Eftgliji bill, antl'^fOf' 
the moft part in the Exchequer; but not upon 
the ftatute for treble or double value : For there 
can be no fuit in equity for the recovery of the 
double or treble value. JVood b. 2. c. 2. Will, 

4^3- . .... : 

If the incumbent dieth^ his executor may reco*' 
ver th? tithes which became due in the teftator'S 
life-time •, but he is not intitled to the treble valu6 
upon the ftatute. i Fern. 60. '" ^ ' 

A re<5tor agreed with his parilhioner for tithes, 
for a certain fum payable yearly at AUchaelmas^ 
The reftor died about a month before AScbaet- 
,mas. The agreement determining by the death 
of the parfon, the Aicceflbr (hall be intitled , to 
tithes in kind only from the death, and the execu- 
tor of the laft incumbent to a proportion, accord- 
ing to the agreement, till the time of the teftator's 
death : and this is by an eqyitable conftruftion,- 
Bunb. 294. 
Whurate- By the ftatute of the 11 Geo, '2. e. 19. fe£l. 15, 
S"^ifore^* " Whereas, where a IcfTor or landlord having cmly 
the rent ii " an cftate for life in the lands, tenements or here-; 
^rbl*r""*" ditaments demifed, happens to die before or oh 
ycred from " " the day On which any relit is referved or made 
un^er.te- a payable^ fuch tcnt, or any part thereof, is not 
" by law recoverable by the executors or admini- 
•' ftrators of fuch lefTor or landlord j nor is the peN 
.,-^' fonin reverfion iijtifiled thereto, any other th^n 
5* for the ufe and o6cupation of fuch lands, tene- 

!1 mentsi 
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^^ ipeots 0^ heredifjarn^rHs^ ffori) the d^ath of fhei 
^' tenant; fcH- life ^ of which advapt^ hath been 
•^ oftien tak«n J>y thf ^under-tenams, who t,hereby> 
avpid paying any thing for the fame : Fpr rc-^ 
niedy th^reof^ it i$ .ena(5ted» That where anyt 
t^ai/iC for li^e (hall happen to die before or oa 
the day; on which aiiy r^nt was r^ferved, on 
niade payable^ upon any demife or leafe of any 
lands, (enem^nts or hereditament^, which de-i 
V tcrmined on th« (^ath of fiich t^fiantfor life> 
'^^ the executors or adminiftrators of fuch terumi 
^' ^rjife ihaJl ?nd may^ in ^ ^6^iojQo» the cafe< 
*' recover of and from fuch under-te/iant of fvicli 
?* lands, tenements of h^editainents, if fuch tp^ 
•' naijf for life die op the day pn which the fa^m^ 
w^s ma(Je pay4b>e,. thp whple, or if ^fore fpcH 
day, then ^ proportion of fuch rent, aqcpr,djng 
*' to the timjc fuch tena*^? for life lived, of th(j 
** laft year, pr quarter of a yeari or other time ia 
** which the laid rerjt was growing due as aforcr 
" faid J making all juft allowances^ or a proporr 
" tionable, part )t;h^repf rf fpeftively." 
. Stat. 5 Gefi. ^n €, 17. intitled, Ana^ to congrm 
all leafe^ already nia4e by archbilhops and biihaps^ 
and other ecclefiaftical perfons, of tithes ^i>d othef 
incorporeal hereditaments, for one, two qk thre^ 
lives, or twenty-one years \ and to ea^le them tQ 
grant fuch leafcs, apd to bring SMStiQn3 of debt for 
recovery of rents referyed and in arrear, on fca^ 
'for life or lives. , -^ . . - ' • / 

^eSL X, Whereas it niay be doubtfpl wh^thjer^ 
j|>y the laws now ii> force,, ardjbilhops or biftipps, 
ms^fter and fellows, or any other bead and meoi* 
bers of colleges or halls, deap^ and ^hgpt^rs^ peer 
• jceinorsj prebend;^ries, makers and- guardian? of 
^p§>^t^s, or any other perfon or perfpns haviitjtg 
^ny fpiritual or ecclefiafticai prpnaotions, heretofore 
had, or now have, any power to make or grant 
J^njr leafe or levies of tithes^ <>r ot^er in<;qrporeaJ 
. ' * N 4 ' here- 
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hereditaments only, which lie in grant and not in 
livery, for one, two or three lives, or for any term 
or terms of years not exceeding twenty-one years, 
although the ancient rent, or yearly fum, is there- 1 
by mentioned to be referved ; and all other requi- 
iites prefcribed by the a£b of parliament now in 
being to that end, or any of them, were or are 
j«ftly and truly obferved and performed, by reafon 
that there is generally no place whereia a diftrefi 
can be had or taken for fuch rent or yearly fum ; 
and it may be alfo doubtful, whether, in cafes of 
fuch leafes for life or lives, there is any remedy in 
law for fuch ecclefiaftical or other perfons, by adtion 
of debt or otherwife, for recovering the rent or 
yearly fum due and arrear, which is mentioned to 
be referved on fuch leafes for life or lives ; there- 
fore, for obviating all doubts touching the fame, 
and enabling the fiud archbifhops and bifliops, 
mafters and fellows, or other heads and members 
of colleges or halls, deans and chapters, precentors, 
prebendaries, mafters and guardians of hofpitals, 
and other ecclefiaftical perfons, to make valid leafes 
of fuch their incorporeal hereditaments, and to re- 
cover the rent or yearly fum mentioned to be re- 
ferved on any leafes by them already granted, or 
to be granted, for any one, two or three lives, as 
aforefaid •, and alfo to make good and effedual all 
fuch leafes as have already been granted by them ; 
tith^r&c. Be it therefore enafted, (^c. That all leafes for one, 
Tfitftic^ two or three life or lives, or any term not ex- 
^fons de- ccedirig twenty-one years, already made and 
w^tn* kw &^^^^^ ^^ which (hall at any time from and after 
^^^'^"^ *' the pafling this aft be mace or granted, of any 
tithes, tdls or other incorporeal hereditaments, 
folely, and without any lands or corporeal heredi- 
taments, by any archbifhop or bifhop, mafter and 
fellows, or other head and members of colleges or 
halls, deans and chapters, precentors, prebendaries, 
mafters and guardians of hofpitals, and every other 

pcrfoa 
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peribn and perfons, who arc enabled by the fevcral 
ilatutes now in being, or any of them, to make 
any leafe or leafes, for one, two or three life or 
lives, or any term or number of years not exceed- 
ing twenty-one^ of any lands, tfenements or other 
corporeal hereditaments, fhall be, and are hereby 
deemed and declared to be, as good and efFeftual 
in law againft fuch archbifhop, bifliop, mafter and 
fellows, or other heads and members of colleges 
or halls, deans and chapters, precentors,' preben- 
daries, mailers and guardians of hofpitals, and 
other perfons fo granting the fame, and their fuc- 
ceiibrs, and every of them, to all intents and pur- 
pofes, as any leafe or leafes already made or to be 
made, by any fuch archbilhcp o» bifhop, mafter 
and fellows, or other heads and members of col- 
\ leges or halls, deans and chapters, precentors, pre- 
bendaries, mafters and guardians of hofpitals, and 
other perfons having fpiritual promotion, of any 
lands or other corporeal hereditaments, now are, by 
virtue of the ftatute of the thirty-fecond year of 
king Henry the Eighth^ or any other ftatute now in 
being ; any law, cuftom or ufage, to the contrary 
thereof, in any wife notwithftandfng. 

Se£i. 2. Provided always. That nothing herein But maaem 
contained (hall extend, or be conftrued to exteiid, a»Ye»«w» 
to enable any mafter and fellows, or other heads arc <!iiabi«d, 
and' members of colleges or balls^ deans and chap- *=«• 
ters, precentors, prebendaries, mafters and guar- 
dians of hofpitals, or other ecclefiaftical perfons as 
aforefaid, to grant leafes for any longer or other 
terms than by the local ftatutes of their feveral 
foundations they are now refpeftively enabled 
to do. 

SeH. 3. And in cafe the rent or rents, yearly Aajonsmiy 
fum or fums, referved or made payable in or by ilr^^]^. 
any leafe Or leafes already made, or to be made, of^^ntre- 
by any archbifliop or bifhop, mafter and fellows^ f^ i^^ 

;-•..:.: . . .' or 
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Gfr otKer head andmemberi^ of colleges pr bjBlk§ 
deans and chapters^ precentors, prebendaries, ma^ 
ters and guardians of hofpitals, and .€very ocbec 
perfon and perfons fo enabled to make kaf^s aa 
aforefaid, for one^ two, or three life or lives, or 
years, in purfuaooe of the feveral ads of parlia-* 
ment already in being, or by this prefent ad, or 
any part thereof, Ihall be behind or uhpaid by the 
fpace of twenty-eight days next over or after any 
of the days, whereon the fame, by fuch leafe. ob 
leafes, now are, or hereafter (hall or may be re^ 
ferved and made payable ; then, and fo often, an4 
from time to time, as it Aiall fo happen, it (ball 
and may be lawful for fuch archbi(hop or bifhop, 
mafter and fellows, or other head and member) 
of colleges or halls, deans and chapters, preben* 
daries, precentors, mafters and guardians of hof-* 
pitals, and other perfons fo making or granting, 
or having noade or granted, fiKh leafes as afore^ 
faid, or their executors, adminiftrators, and fuc* 
Cefibrs rcfpeftivdy, ta bring an aftion or aft ions 
of debt againft the le(Jee or le(rees, to whom aoy 
fuch leafe or leafes, for life or lives, or years, now 
are, or hereafter (hall be made and granted, his, 
her, or their heirs, executors, adminiftrators, or 
affigns, for recovering the rent or rents which (hall 
be then due and in arrear, to any fuch archbiibop 
or bi(hop, mafters and fellows, or other heads an4 
members of colleges or halls, deans^ chapters, pre? 
ocntors, prebendaries, millers and guardians (^ 
hofpitals, and other perfon or peribns before men- 
tioned, his or their executors, adminiftrators, or 
fucceflTors, in fuch and the fame manner, as fully 
and efFeftually to all intents and purpofes, a$ any 
landlord or k(ror, or other perfon or perfons, could 
. or might do for recovering of arrears of rent diK} 
on any lea(e or leafes for life or lives, or years, by 
the laws now in being *, any law, ftatute, u&gc, 
W cuftom to the contrary notwithftanding. 



t Sefh 4« J^ii^ this a£t (hall be deemed and taken 
4(0 be a public ;aS^ tiod ihall be judicially taken 
liC|d<:e of a^ iUe:^,;.ia aU courts of law and equity^ 
4PfidM>ut fpeci^ll^ -pleading the fame. 



■^•^P^fc— *—■•——■»— i*i*fW 



CHAP. VII. 

pf ftfits in the court tf Exchequer concerning tithes^ 

I ' ' and the proceedings in fucb fuits. 

-» 

A' Vicar preferred his bill for tithe herbage and AvIw 
fmiill tithes i it was objefted for the dcfen- Jlhilni'' 
"dant, that tithes for the depafturing of barren and titled to . 
. ntiprofitable cattle may be due of common right, b** JlST' 
but not to the vicar ; therefore it lies upon him to f"^*" t«i»«<* 
iBiew that he was endowed of it, or at leaft that it fjof ijV.*" 
j 'hath been ufually itceived by the vicar, which 
i >otiId be an evidence of an endowment : As to 
I -the tithe of meadow gtound that hath been mowed, 
of which the vicar has had the tithe, and after it is 
I dcpaftured by unprofitable Cattle, there is no tithe 
j .due for that; Notfy the copy of the Valor benefit 
eiortm (which was taken by commiflion in the 
reign of Hen. 8.) was produced, and it did not ♦ 

'appear that this demand of the plaintiff was men- 
I 'tioncd there among the other Imall tithes. Lord 
I C\i\tS^2Son Bury 2LnA Mount ague contra PricCy that 
I *the bill (hould be difmiffed. 

i ' " If. B> It was 6bje6fed to an. evidence, that he That a wit- 
I "Jad the inheritance of lands within the V^^^^ ^nhJtzt^% 
\ .'(though he was not &n inhabitant, and the lands of landtia 
ycte m the hands of a tenant) and therefore his )j^*jS'ii|5,dt 
Evidence would be to difcharge the inheritance of of a tenant) 
I ;ihe hinds of th(?' tithes; which would be fuch ^n ^^^^J^^,^'"' 

advantage to him, as to render him not indiffe- 
I 'rent: bat . notwithftanding this objeftion, which 
i ^JjfOes only to the credit cSf a witnefs, he was ad- 
t "llptt^ to be read, 

1^ Mr, 
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Mr. Fortefcue Aland being made a baron, tWs 
caufc was heard July 17, 171 7. and then the plain- 
tiff produced the endowment of the vicar by the 
dean and chapter of Tork^ whereby the vicar is en- 
dowed de omnibus & omnimodis minutis decimis pi- 
hufcunque \ and as to the valof benefidorttm it was 
faid, that there were other tithes not mentioned in 
that book, which the defendants themfelves admit 
belonged to the vicar ; , and by the opinion of the 
four barons, the defendants were decreed to ac- 
count with cofts. Bunb. 7, 8. 3ri». 171 6. 
tTtTt'I be' Bill f^r tithes ; the defendant ftood out till a fe- 
afcertained qucftration, and the bill was taken pro confeffi: 
^th*Tn'^'l^ was moved for the defendant, that upon pay- 
i»htt9ii«. ing the cofts, the value of the tithes might be 
afcertained, and reduced either by the taxation of 
the m after, or by the oath of the plaintiiT himfclf, 
as was done in the cafe of Crofman and Goodrich^ 
Hil. Term 2 Jac. 2. But Nota^ there was a coa- 
fent in that cafe ; and the court now would make 
no other rule, but that the plaintiff fhould (hew 
caufe why he Ihould not confent to give his oath 
to the value. Bunb, 26. Trin. 17 18. 

*o!Jr'*-'r ^^^^ ^^ ^ ^^11 ^^^ tithes; the defendant mfifted 
how to be"' that the fends where, Of r» were part of the home- 
^****- ftall which is part of the bilhop of London^s pa- 

lace, and therefore exempt from payment of tithes, 
but did not lay it perfonally in the biftiop \ and 
this was allowed by Lord Chief Baron Bury and 
baron Price againft Page^ to be well enough, bc- 
caufe the exemption goes along with the landt> 
although it would have been better laid by way of 
formal prefcription as at law •, that the bilhop fpr 
himfelf and his tenants have time out of mind^ £^f- 
and jis to lands belonging to a monaftery, they 
muft fet forth how the prefcription is*, but where the 
land itfelf is exempt, it is difcharged, in whatever 
hapds it cpmes \ and by the opinion of two. baipQs 

. agaiiA 
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againft one {ahfenie Mountague) the bill was dif* 
mifled. Trin. 1718/ Bunb. 26. 

If to a bill for tithes the defendant doth not At what 
Chew a tender before, or make it in the anfwer, ^ of thil^ 
the plaintiff is intitled to an accounr, although ^•^, ^«*«- 
the value be never fo fmall; if there hath been "'* 
a tender before, and a tender is alfo madic by the 
anfwcr, the defendant faves his cofts ; if the tender 
is only by the anfwer, he muft account with cofts. 
Bunb. 28. Mich. 171 8. 

Bill for tithes ; defendants in their anfwcr in- ^^^^^ 
fifted, that the lands where, C5?r. were formerly be- from* dthe^ 
longing to the abbot of Crowland^ and therefore " ^Jj*^5jn« 
exempt ; but do not fay, that they were dif- greater mo- 
charged when parcel of the abbey lands, though ^*'jj^;^ 
not one of the orders which was difcharged. iai<iiauit 
[Noia^ this was one of the greater monafteries 
diflblved by the ftat. 31 Hen. 8.) And the defen- 
dants infifted, that conftant non-payment was a 
fufficient evidence of an exemption, efpecially be- 
ing coupled with being parcel of one of the 
greater monafteries : and in the cafe of Collard 
V. Newton^ Hil. Term. 1681. the defendant there 
mfifted, that the lands, fc?f. were difcharged by 
bull, order, prefcription, or fome other way, and 
allowed to be good. But the Court iinanimoufly ^ 

decreed for the plaintiflF in the prefent cafe, for 
that the proof was not full as to non-payment, 
and alfo though the defendant fays the lands were 
in the abbot's hands, yet he does not fay they 
were difcharged in his hands j and the ftat. 31 
Hen. Z. extends only to fuch. Bunb. 37, 38. 
BL 1718. 

Bill by a vicar for tithes 5 the defendant admit- ^^l*J^ 
ted in his anfwer, that the plaintiff was intitled to need aot 
all forts of tithes, but infifted upon a fpecial ex- ^,*J5^ 
emption ; upon this adqfiiffion the plaintiff was not by endow- 
obliged to ftiew any fpecial title either by endow- ^^1^;^^ 
nvcnt or prefcription, which, othcrwife, he ought 
I * t» 
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toi have done. Buni. 72;': P^ck 1720. J^-*' 
. . Rfa. • . * \ , - 

iiai^jiTH iBill by the vicar oi'EynJham in the county of 
hSba*It*!li! Oxford for fix years tithe h'ert)age and furze, of t 
fiM»«. . . clofc called Amberry alias Hamborougb Clofe in the 
parifli of Eynjham : The defendants ihfifted, that 
they did not know th^t the* vic^r was inthled to 
thefe tithes, that they were' informed- no tithes 
thereof ought to be pdd to' the vicar •, but that 
^ the great tithes, . and furze, (if' any was due) be-"* 

long to the impropriator ; and thep fay, that it was 
part of the diffolved abbey of Eynjham^ and ex- 
empted by the flat. 31 Hen. 8. The plaintiff made 
out his proof, that the vicar wks intitled to "all 
fmall tithes within the parifti, that the great tithes* 
were conftantly paid to the impropriator, arid gavjCf' 
one inftance within thirty years of a compofition 
with the vicar for the doriftnient tithe of this clofc. 
The defendant's proof was negative, that they 
never knew tithe paid for this clofe ; and although 
it was objedted, that a vicar fhould make out a 
fuller title to the fmall tithes,' yet the court were 
of opinion it was fiifflcient -, and decreed the de- 
fendant to account. Bunh. 144,145. Hi/.' 1723. 
Goole Clerk v. Jordan et aP. 

«iwed°for ^^'^ ^^^ tithes; exception taken to the afifwer, 
not fetting that the defendant doth not fet forth quantities and 

tki« a^T"^^"^^^ • ^^^ defendant fets forth what tithablc 
values of niatters he had, and fays, he had no other tithable 
tKh^ parti- matters whatfoever: Barons Price and Page thought 
this fufficient, and he (hould have fet forth parti- 
cularly, that he had ndt fuchancj fuch tilings 
as charged . in the bill ; .and .upon their ooj- ' 
nion the exception was allowed, (But Notay tfo 
feems very, extraordinary, and contrary to the cpn- 
ftant method of drawing anfwers;) Baron Moun- 
tague thought it would he well enough, if the de- 
• fendant fay», he has no other tithable matters in 
the bill mentioned, , But Noia^ then it might; be • 

•thought 



ibou^t mfufficient, if- there were ^as is ufual) a 
I charge, in general in the bill, that the defendant 
Jhad ..divers other tithable matters. Buni. xo8« 
P^/cL 1722- Baker v. Planner et aP. 

Bill by the plaintiff as leflee of the impropriate whetiicr « 
rcftory of Normandy in the county of Lincoln^ for ^^^ |«p«>- 
tithe hay : it was miiirea upon for the defendant, fee forth hit 
that the plaintiff (being a lay impropriator) had ^^* ' 
not fet forth a fufiicient title ; and upon that the 
long controverted queftion, whether there was any 
difference between a lay and a ipiritual perfon 
(claiming tithes) was revived : but it was not now 
determined •, for, per Curiam^ the tide was well 
enough fet . forth in the prefent cafe. The defen- 
dant inlifted upon a Modus of 4 s. payable at Eajier^ 
in lieu of tithe hay arifmg in his farm, and other 
lands particularly let forth: But per Curiamy this is 
% void ModuSj becaufe it may introduce a fraud j 
I for if a farmer Ihould turn all his arable land into 
I jneadow, he would be difcharged of the whole for 
f(H]r ihiUings ; befides it is too uncertain, it not 
|)eing certain what a farm confifts o£ Bunb, 1 2^« 
Pafch. 1723. Burwell v. Coates. 

. Bill fuggefted, that there was a Modus of four- Ujanaion 
pence ^<?r fcore of' all ftieep going on Gayerjield in to^^'o^rti 
the p^ifh of Ryton in the county of Durhanij in f^y » Ji^ci , 
lieu of tithe of lamb and wool ; that the defen- wHwc^' 
d^nt libelled in the fpiritual court for tithes' in ^^^^^ « • 
kind i that the plaintiff moved for a prohibition in e^liuhcd/ 
the court of pleas in Durham^ but permitted a 
confultation to go, and depended on relief in this 
court, and prayed to have the Modus eftabliflied : 
the defendant doAor Finn&y infilled' there was no 
fuch ModuSy but that the four-pence was in 
lieu of the milk of the ewes, which was ufual ir| 
$hat country. 

. Now, upon motion for an injunftion to the fpi- 
ritual court, the defendant's counfcl infifted, that 
this was proper matter of fuggeftion on a prohibi-* 
. . * ^ *tioh- 
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tion ; and alfo the defendant had in the anfwer 
denied the Modus: But per Curiam^ there being 
fome difpute between the parties, whether the 
Modus is as alledged in the bill, and as the fplri^ 
tual court cannot try the ModuSy we will grant|the 
injunftion. Bunh. 176. Trin. 1724. Sir Edward 
Blacket v. DoSor Finney. 
^i^u-** Bill by a lay impropriator for tithes for about 
tiontDot twenty- four years. The defendant, as to fuch 
tmtt '"* part of the bill as prays ciifcovery artd relief for 
titiiei, anytime before within fix years next before the 
filing the bill or ferving the Stibpasnaj pleads the 
ftatute of limitations, and that he did not promife 
to make any fat isf action for any tithes before the 
faid fix years. This plea was now argued, and 
over-ruled per totam Curiam ; for the defendant, 
as to the tithes, is in the nature of a receiver or 
bailiff for the plaintiff; in which cafe the fl:atuteof 
limitations does not operate : — Cited for the plain- 
tiff, Cro. Car. 513. i Saund 38. 2 Saund. Web- 
ber V. Tyrrell. — Cited for the defendant, Cro. Car. 
115. Hetley iii. Bunb. 213. Pafcb. 1726. Marfton 
V. Claypole ^/ al\ 
SlTaTrT'" The plaintiflF preferred his bill as perpetual cu- 
moveable at rate of BovingtoH^ being a chapel annexed to the 
tr^o^' church of Hemel Hemfted in the county of Hertford, 
fncfor againft the defendants, inhabitants and occupiers 
f^** of lands within the faid chapelry: he made his ude 
under a nomination to his curacy in the year 1716, 
by Cornelius Price, then vicar of Hemel Hemfted, 
who alfo gave him, by the fame inftrument, the 
fmall tithes in Bovington, with power to fue for 
them in his (the vicar's) name •, and he alfo fet 
forth a licence to preach from the then bifhop of 
Lincoln ; and alfo that Topping (Priced fucceflbr) in 
June 1722, granted him a new nomination to this 
curacy exprefly for life, with like power to fue for 
the fmall tithes in both their names. But though 
he toojc a fecond nomination, yet that by the firftf 

and 
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and the bifhop's lic€nce, he was fufficiently ihtitled 
to the tithes, becaufe'by iuch nomination he be- 
came perpetual curate. But per. Cutiam (Lord 
Chief Baron Pengelly and baron Carftr only in 
court) 1 he bill muft be difmified^ for no title ap- 
pears in the plaintiff; for though a curate is ap« 
pointed by a vicar, either generally, or exprcfly for 
life, yet fuch appointment is in its own nature re- 
vocable at law, even without any caufe afilgned, 
and by the eccledaftical law upon caufes ihewn ; fo 
that the plaintiff had not fuch a permanent intereft 
as to claim any tithes. 

Nota^ per baron Carter^ If a bifhop grants fuch 
licence to a curate to preach, and after is tranflated, 
there is no neceffity for a new licence by the fuc- 
ceeding bilhop. (But quare de ceoy for videiur 
aliter.) 

Notay in this cafe topping was made a party, but 
not brought to hearing •, which, per Curiam^ muft 
have been done before the plaintiff could have a 
decree, if he had had a title in the other refpcA. 
iunb. 27 j, 2^4. Mieb. 1729. Price v. Pratt et aV. 

Bill was preferred for twelve or thirteen forts of Biii for 13 
tithes,' and the plaintiff did not abridge his de- [fjj* ^^^ 
mand by his replication : upon the hearing it was the^aiTtiff 
itferred to Jin account, but cofts were referved ge- JJJ^ **^^ 
nerally till the report came in. Now upon the re- due, and 
port it appeared, the defendant was indebted to^^Jf^^^^Jy 
the plaintiff for one fpecies of tithes only {viz. Ms lepiica- 
wood) forty pounds, but not for any of the other J*^*^„";/J^.'** 
tithes demanded by the bill ; and therefore it was creed him 
infifted for the defendant, that the plaintiff Ihould J,"J|;,«'"'" 
have his cofts only quoad the wood, which was re- 
ported for him, but that he ought to pay cofts , 
for all the others demanded, and which he had not 
proved, Nota^ this fcemed very reafonable, the 
plaintiff not having abridged his demand by his 
replication, but having put the defendant to the 
trouble and expencc of entering upon proof of 

O the 



I 



194 S^tDd conctrnfnir Cltfte^. 

4ie other matters. But the coyrt (too haftily) de^ 
creed cofts generally to the ptoHiff. Bunif. 335, 
Mil. 1733. Sw^iby. Morgan. 
Ai^impro. j^ w impropriator by his bill fcts forth, thtf ia 

pnator only - ^ ^ l V -r j • r r n • 

prored that the year 1 724. be was feifed in tee or m impKcw 

k!^^ to' P"^^c ^l^*^^ ^ ^^^ townfhip of W^baugbton in the 
perfoat ua- parifli of Dcatt in the county of Lancafief. Upon 
SS^in^d ^'^ hearing he went no further in his evicJeiKC of 
fttfficicau. the title, than that about thirty-four years ago tbefe 
tithes were reputed to belong to the Anderiiins of l^^ 
fiock^ under whom Ithe plaimtiflF claimed. It was Qt>- 
je&ed for the defendant, that here was not a fufficienc 
title {hewn» fince a layman was not capable in p^- 
nancy but from the crown, fince the 30 Htn* 8. 
sKxi therefore It was incumbent on the plaintiff to 
fliew how he derived them out of the crown. But 
per iotam Curiam ; If he had fet out in his bDl a. 
title under the crown, and derived it down, he 
muft have proved it as he had fet it forth; but 
fince he had not, this proof was fiifficient. (^uod 
nota &f qu4eri former pra&ic^« ) 
^i7x^r- ^^^ defendant in his anfwer infiftcd, that his lands 
tioAMmfiit. were difcharged as being parcel of the pofiefiions 
ttuic'C of the abbey of Cockerfand, diffolved by the flat, 
not be ad- 3.1 Hen. 8. but there having bceo feveral inftancea 
, proSf *" *of payment of tithes of corn in kind, they £u'ther 
alledged, that fince no hay had ever jbcen p^, 
that as to tbat fpecies of tithe they ought in all 
events to be difcharged, as s^amft a lay impro- 
priator. But per Curiam v Though a defendant may 
in equity infift on feveral defences which are icon^ 
fiftent, yet having undertaken to prove a general 
exemptiof^ and failing in tbaf^ he cannot have the 
benefit of the other point; fo the defendant was 
decreed to account generally. Bmk* 2^96, ^^97. 
Hik 1 73D. Leigh r. MauJ^fiey. 

^h k be ^^ ^y ^* ^^^^ ^^^ tithes ; the defendant jpleiidft. 
pleaded, yet that thc plaintiff employed a peribfi to colloS: the. 
^Tvii^'a ^"^^^ and that he the dcfcndaw paid the coUec-r. 

muft be fct 



tor fifi?. .pounds, Md.4i;]^th npt &c fortL^'uahcitles 
and values y fa the pka was .anEei^ruIed with cofls ; 
(of tbif. qoort never admits a plea, eieiji of a Modm^ 
to cover the difcoyery of quantities and v^ues ; be- ' 
caufe the defendant m^ die before they gO' to exa-^ 
miaj^iofl^ and then tithes^ lying only in the perfo- 
saX knowledge of the pany, there woukf be no way 
of <;o!B|ngaa the knowledge of the particulars : 
An^ th^ cafe in fiord, was denied^ $^d it was faid ' 
k had often b^pn &>* Bunk. 6q. Pafcbi 1 720. Gu- 
naky v* Fimiiircy. 

Bill by the bilhop of London^ and h^dumoni as i^ thLfbt th* 
<|pei^r^qi; 4(vii7g d^e- incapacity of mindf^ of Barer biihop and 
fM th» prefcnt inctunbemr f<V^ tithe- Wood in th? J^g^i^ 
pfiirUh ctf Birctkmger in the county of j^;w : The incapacity 
4efendant decnfurs, for. that it does. n9t appear, . thaf ^,,^^^ ' 
leiithjir o^ the plaintiffs ^had any title ; and it wasi in- difmiired rot 
lifted upon by the counfel for the defendant,' that JJ][^Jn**g tie 
(now, fince the divifion of parifbcs) the whole right inoimfeent ■ 
to tithe was vefted in the redlor, and the bifliop had ^"^* 
nothing to do with the right (even fince the flat. 
H. 8. which relates to a vacancy) but only to take 
care that the cure be fopplicd, and tfe piofits fe-. 
queftered for that purpole ; and the other plaintiff 
i»»s dilly a iequeftr^tofy who, as it S5)pears by the 
fi»rti of the fequeftration, arid by his own (hewing 
in^hc billf was only an agent or eoilet3:or, -, bn^fidesf 
chd iMumbent Banfac^ fliouki have been tpade a 
panyi fof poffiWyy at* this time, he may have reV 
cevefe-d hi^ right ienfirsiv aind if he fhould exhil^it 
his biti, a recovery tiiM> €XkM not be pieced, ia bar 
r& hj^ demand. Baro^ni Frke was of opiriioniy thac 
no d^Pl«"^uld haw been for the pbiritiff, if it 
hai^bdefiia^fequtitracibn. during the vacanqr^ noy 
can there be in this cafe : But rage and Gilbert bar 
im^ wewof opinioii the bill had been well endugh, 
)i hwri^m^ had been pa*iy, either m perfofi or by 
liis committee > aiki the bill was diffniffed^ biH 
iK^ithcMW^ ^9^t th<f i^ant. of f ardes noubeiAg ex- 
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prcfly alfigaed as a caufe of demurrer. And nota^ 
the words (** and for divers »other caufes, fcfr.*') 
were not in the demurrer, as they (hould have 
been. Bunt. 14,1, Mich. 1723. Bifhop of Lon- 
don and Beaumont v. Nichols. 
^ioch^r Bill for tithes as vicar of Bijhofs LyUiat in the 
<«7 to efta. county* of Somerfct^ fets forth a former bill in this 
?«*wa" court in 17 17, and a decree in 171 8, for thcfc 
bill for tithes, after iffuc (to try Modus\ and verdift for 
litS**^" the plaintitf.) The defendant pleads, that in TW- 
nity term 1721 he preferred his bill in the court of 
Chancery to eftablifh the Mbdus^s^ &fr. that ifllies 
were direded, and found for the Modus* Sy and de- 
creed thereupon to be eftablifhed, and pleads the 
fame verdid and decree in bar of the plaintiff^s 
now demand ; and the plea was allowed per Mam 
curiam. Bunb. 211. Hil. 1725. Gealey. Wyntour^ 



CHAP. VIII. 

Of Prolribitions in Suits for tithes. 

^wbition PROHIBITION iffues out of the Chan- 
fro icion. ^ ^^^^ jj ^ ^^ ^^ jj^ jj^^^ ^j^^ fpiritual courts 

admiralty, court of Chivalry, 6fr. to forbid a 
judge, &f^. to proceed in a caufe, that belongs to 
the Common law courts, or that belongs not to 
their jurifdiftion, though the courts at law can give 
no remedy, or it may forbid a judge of any tempo-- 
ral court, to proceed in any caufe depending be- 
fore him, upon fu^eftion that the cognizance of 
the caufe does not belong to him« Wood^s Infi. 

570- 
When to be The king's courts that may award prohibitions, 

cianted, being informed by plaintiff or defendant, or by 
any ftranger. That any court temporal or ecclefi- 
aftical, do hold plea, where they have nojurifdic* 

tion. 



tlon, mzY lawfully prohibit th^t court, as well af^ 
tcr jiidgnient and execution, as before, and if th«f 
judge of the inferior court, or the party, proceeds 
notwithilanding a prohibition, an attachment may 
be had againft them, or an a&ion of the cafe wili 
fie againft them *, but upon a prohibition in the ipi* 
ritual court, the party may appear and take a de-» 
clarajuon upon the fuggeftion, and go to trial ; and- 
if thereupon it be found againft the plaintiff in the . , . 
prohibition^ a writ of conwltation will be awarded 
withcoft?.. Jf^ociTs Inft. 5yo. 

It is in the difcretion of a court, to deny a prohi- Prohibition 
bition, when it appears to them, tl^^t thefurmife8"nt«wc«*. 
is not true ; ,per HoidrLCh. Jufticc, Hot. 67. pL f^''^"^'^ 
71. in tlje cafe oi A^on farijh v. CafikBrimedge 
Chapel, ^ut all the judges agreed, that the gran- 
ting pirbhlbitio|u is noi^ a difcretionary aS of the 
court 5 ^biit are ^wxis^l^^^^ ancide-^ 

i)ie(J hof&,Hoifar^^^^ and ftid, that RoUe 

Ch. Jl liajifiiqitendy donifo; before. Raym. 3, 4. 
HiL izCar.'z. B. Rl fn the cz£c of fVoodward y, 
^ohijfkan^'^^Pf That they arc grantable /;c^^//^ - - ^ ' 
jufiiji^y and; are cot -honorary,, and in the difcre*. ^ 
tion of juftlces-, ^rioiam furiam. Sid. 65.' pL 38.: / 

-j<ff<^/. 1^ >Ciir> 2/5. iJ^ in ierjeant A&r/^»•^s cafe. '. .. * 
R^m/ 02 y in thi cafe of Ford v. tVeldon, Hil 15 
6? 16 Q^frZ. B. R. Hidi Ch. J. affirmed that a 
prohibition is ex gratia^ and not ex debito jufiitue ; 
but Keyling and Twifden J. pofitivcly denied it. : 
•' Lowther i$ parfon of the parifh of SwilUngtony 
and 'Mr. Scoles lives' in Kippax the ne^xt adjoining 
p^ri(li,^ and occupies a large parcel of arable land 
there, and has forty acres of meadow and pafture 
in SwilUngtGn and four acres of arable land. Lowther 
libelled in the fpiritual court of Tork againft Scoles 
for tithes of the cattle dcpaftured in Swillingtcn^ 
Scoles upon a fuggeftion, that barren cattle kept for 
ploughing the land, and catde for the pail for the 
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houfe, dOgbt net by law to pay tithed, 'anS "tliat 
(this catciei) for the tithrs t^^hn-cof Jtdir/i&^r now. li- 
bcis^ is fuch, moves for a prohibitiort. ; And it 
was' granted ta hltn, niX (^c. And now ferjeant 
Pembertsn^ upon affidavh:, that ScoUstzxiiiA iht ifiilk: 
of this cattle tohis houfc in KippaXy andufes it there, 
and that he nrtade ufc of the dry cattte for ploughing 
his land in fSppax, moved that the' nik ttiight be 
j^iH^tjoniyd^f^^harged. And it wa^ refpked by ttve whole 
^ifcfiargcd^ court, the defendant H&wihef:' ftibqld have tithes 
u I's fpTnt io of the milk . For though Wright feijjea^C objedt^d, 
Th-^famc ^^*^^^ ^ ^^^ ^^ arabfc^ land without' ^ httuife, he 
^wV'w<^• ^ inritlcd to bedifch^rgbd of thiqdthts of tlie'biilk, 

which maintains tjie* fervjtntS/ \^ho plo^h the 

.land, as well as if he' had a hitife, in'whieh th^ 
milk were fpent j yet the court ahfwered, , i. That 
die law was otherwife, for ij: is icrf the fame nature 
with wood which is h^rfttP ItT'tfie hoxjfe; Which is 
exempt from the paying trf WtKes, onlylbloog as 
it is' in the hoitfe. ' Si'tJre' law; is^m t?^^^^ 
Bfiilk^ which is only difchaifeed oif tithei bcciufe it 

^**^aWeit ^ ^^^ ^" thehoufe. And^'rtJrrfa»i; Of tolftmon 
^l*(b!*^ right tithe-milk is payable at Hit parfafxage 6f vi- 
T ^Voufe ^^'^^g^ hbufe. 2. As to the tithes for th^ agjftftient 
S'wwRw of the barren cattle, the court faid* That if irt this 
flfht. cafe there had not been any arable land ixiilitAUing^ 
fpn^ it is witliout doubt, that the paifoii.ought to 
patticpftb? have had tithes. For the reafon why cattfe of the 
|[°"|^^ plough is excufed from the payment bf tithds is^ 
the payment becaufe they are employe^ fo'rtne improvement of 
?I(>eft "bey" the arable land in the fai^e parifli, by. which the 
till the parfon has better tithes of the arable land -, "but Here 
•rabiciaod. .,^^^ rcafon fails, for the parfon cf SwiUirigton 
Wood to has no tithes of the land in. Kippax. * In the fame 
&*xcufcd ^^'^^^ where -a nun has wood in one J)^rt/h^ and 
of tithes, arable land in another; if he makes ufe of this 
Wood in making fences for his arable land, yet he 
Ihall pay tithes to the parfo» where the wood 
grows. JBut it had been otherwife if it had been 

the 



the (!^me parifh. The 6me law, where the wddd 
gitnrs in one parifh^ and is Spent in the owner's f'^^*^ 
houfe in another porifh. Now then the qxieftion ruha J^v. 
here will be, whether the plou^hii^ of thcfe four ^- j^^ 
acres of land in SxtilUn^on will excufe this cattle Mh tLeie 
fhnn the payment of tithes; and pfricurum^ J^iwf If*^ 
wHI ekcufe only thofe cattle which only plough thactidie/*^ 
land of the four acres, and not thofe which plough 
any land in Kippaic. For the parfon ouRht to have 
fbmething in lieu of the lofs of tfaofe tithes, which 
can only be of the four acres in SxviUifigton. Then 
^^tedZJuIlice took exception to thefuggeftion, where 
the plaintiff fuggefts, that this barren cattle pbqgh 
the land, &r. but does not iky, per fnod the par<- 
fbn had i^mores decimas in another place. And 
(by him) uberiores dedms does not fifenify only, uhertires it^ 
diat the paribn will have better tithes out of the '*^* ^^^f 
arable land, than he would have had, if the cattle 
had not ploughed it % but it Ggnifies^ that he will 
have fo much more tithes (than otberwife he would 
have had) as will fully rccompcncic the lofs of the 
tithes of the cattle % or it will (as he cxprc0cs it) 
overweigh that lofs. But as to this fignificadon of 
uberiores^ Trely Chief Juftice doubted much. But 
in the principal cafe a prohibition was granted 
^uoad this cattle, which only ploughed the land in 
Swillington. And a^ to the reft, Lowtbcr had li- 
berty to proceed below. Ld, Rtym. 129, 13a 
Micb. 8 fVill 3. Scoks Vr Lowther. 

In attachment upon prohibition the plaintiff dey 
dared, that there is, and time out of mind, 6f^. 
hath been, a cuftom within the hundred of Hunn^ 
pUtk in the parifh oi Huntsbritcb in Samerfetflnre^ 
that every occupier of land within the hundred 
fliould be difcharged of tithes of agiftrhent of bar- 
ren catde, not employed in the plough, nor for the - 
jpail ; that the plaintiff was an inhabitant for five 
years paft, and yet is, within the hundred* and 
occupies l«nd tl^re^ and was and yec is poffcfled of 
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divers barren cattle, for the tithes of which (not- 
withftanding thefaid cuftotn) the 4cfendant libel- 
led agajnft the plaintiff in . the fpiritual cpurt, Csfr. 
and he declares alfo upon jtw.p . Modus* S; for 
' tithes of lambs, &r. and that the : defendant fued 
for tithes of them, i^c. The defendant traverfcd 
the Modus* s and the cuftom, and verdi£fc for all was 
given for the plaintiff. And ppon motion in arreft 
of judgment by ferjcant Gouldy. t\i2X this cuftom 
w*as void, The qucftion was, whether .a hundred 
may prefcribe generally in a non decimando^ as, in * 
this cafe, to be free from the payment of tithes 
for herbage or agiftment of cattle. And after fe- 
veral arguments at the bar it was refolyed, i . That 
In what in, things tithable by cuftom only, and not de jure^ 
LnStd a county or hundred might prefcribe in non deciman^ 
may p'c- do generally ; for in that cafe the county, 6?^ . is 
iccimanda. difcharged without a cuftom . to the contrary -, fo 
that it is but to infift upon the old right, againft 
which the cuftom has not prevailed. See 1 3 Co. 
12. I RoL Jbr. 653, 654. 1 RoL Rep. 22. 2 
Buljir. 185. Mircb 25. But for things which arc 
tithable de jure, a county or hundred could not 
prefcribe in non decimando, no more than a particu- 
lar perfon % for it would be abfurd to fay, that a 
hundred fliall prefcribe in non decimandoy where the 
particular perfons, of which it confifts, could not. 
Wood is not 2. They refolyed, that wood is not de Jure tith- 
^i««uth- ^y^^ becaufe it does not renew annually. Seld. 
237. 13 Co. 13. where it is faid, that in libels in 
the fpiritual court for tithes of woqd they allege a 
cuftom. (But note, the praftice of the Ipiritual 
court was affirmed at this day to be otherwiie ; but 
the court did not regard that -, for Hoh Chief Ju- 
ftice faid, that they made ftones, gravel, and all 
things tithable.) And therefore the cafe in March 
'25. I Rol. Jbr. 643, 4. may be good law, for 
the cafe there is of wood. But this principal cafe 
is of agiftq^ent of cattle, which is dejure tithable, 
. — . • - as 
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as being" rccompcnccd by the grafs, hay, ^c. which 
otherwue would yield tithes-, and therefore the 
cuftom is void. And the court did not only ar- 
rfeft the judgment, but caufird this entry to be 
made; quia apparet curia dcmini regis^ ^c. quod 
cuftuma pradiSlUy ^c. nullius eft vigoris^ idea confuU 
tatioy &c. 

For the defendant thefe books were cited in thia 
cafe. ' Bro. Difmes 13. Dolt: (S Stud, lib. 2. c. 55. 
Plowd. 645. I Roll. Jh.625* fi. 8. Hob. 297. 
2 Co. 44. 8 H. y. I. b. I Sid. 447. For.thcf 
plaintiff I Sid. 321. 13 Co* 12. Dyer ^67. 2f 
Bulftr. 285. March 25. * 2 Sdund. 145. . Ld.Raym. 
137, 138. HiL8 6? 9 J^tll: 3. Hicks v. fTood/on. 
. A prohibition was granted to a fuit for tithes of 
cows, calves, herbage, and pafture, upon iuggef- 
fioh of a cuftom, that every parilhioncr from timic 

whereof, fc?r. had ufecj . to • pay for every cow ha* ' 

ving a calf I//, for every\cow not having a calf 
I d. 4- as far as five cows, and for five cows i ^. 3^. 
and for fix cows 2s. 6d. and. for ten cows is. Sdi 
in plena faiisfaSione omnium decimanim &? vitnlo^ 
runij 6? herbagii et pafture. * The plaintiff declared 
in attachment upon this prohibition, and upon tra« 
vcrfe of the cuftom a verdift .was found for the 
plaintiff in the prohiBition. Upon which LuU 
wyri&^ ferjeant moved in arreft of judgment in 
Kafter terni laft paft. i. That this cuftom was 
void, for it is laid to be a difcharge of tithes oi ' \ 
all ,cows, which it is not, for nothing is laid for 
the tithe of the feventh, eighth, and ninth cows, 
and payment for. the fixth cannot be payment' for 
the feventh, fcff. 2. This cannot be a difcharge Tithes of 
of the tithes of herbage and agiftmint, for tithes ^,Jnl$'"i.ii 
of one thing cannot be a difcharge of tithes of an- difcharge o( 
other, and tithes arc payable of both -, th^n Cncc oAer.°^**' 
the cuftom is laid intirc it is void in the whole. 
3 Cr^. '446, 447. And of this opinion was the 
whole court, and therefore judgment was arretted, 
3 and 



202 tarn tonmniixQ Cft^es. 

and a confulcation granted^ unlefs caule thduld 
Hiewn this frinity term. At which time Icrjeant 
JjBvinz moved» that the prohibition Should ftand, 
' becaufe it appears here that there is a cultom, and 
then the fpintual court has no jurifdi6tion to pro-i^ 
ceed; and therefore variance in cafe of z, Modus 
will not hurt, but the prohibition Ihall f{and» be- 
caufe it appears, that the fpiritual court has not 
j[urifdi6tjon ; and when they have not jurlfclidion 
th^ Common law pleas cannot allow them to pro- 
ceeds Bed turn allocatuTk For per Curiam the quef- 
tlon is hcre^ whether the Modus is good or void. 
If the Modus is void the fpiritual court has jurif- 
^i^iion, -and d^e Modus is void for the reaibns given 
***» . before^ ,Then Levinz movied. That though the cuf- 

wbere tow ^'j^i**!/* ir* 

» the tp^ be void for part, yet it was good for one, two* 

vbok. tnnce, ibur and. five cows,, and therefore he prayed, 

that the confultation fhould be granted only tor that 

part which is void, and that the prohibition Ihould 

ftand for die refidue. And by this he faid, that a man 

fDight have a Modus for five cows, and then for the 

fefidue ,be ihall pay tithes in fpecie. And the 

court agreed the cale put by him, but faid,. that 

in the principal cafe it was ill in the whole; and a 

fonfultatioi) as to all. .. In this cafe frely chief juf- 

tice faid, that tithes are not payable of .aftermowth 

4c juu^^ and therefore it is but form to lay a cu*- 

Itpm to be ^difcharged of tithes of aftermowth in 

confideratbn of making the former mowing into 

^ hay,^ for tithes are payable only of things /^/»^/ in 

qmo nnovantiius. See Contra i RolU Aor. 640. 

^i II. ParfoAof Statffield^s cafe. IJ* Raym, 242, 

243. S'rin^.g Will. 3. Korton v. Brigs. 

!wUi for Motioiipi ;Vfa$ madei that the king's bench, would 

ibilit: grai)t. a prohibition to. the fpirjtual courts where 

the49fcndapt Faux libelled againft theplaihtifffbr 

tithes of milk. And it^was grounded upoii a iug^- 

jgeftion of a cuftom, that every inhabltarit. in the 

pariih, who kept cows there, had ufed time where- 

2 of. 
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of, ^c. to fct out the whole meal of milk upon 
the ninth day of ikfoy at night, and upon the tenth 
of May in the morning, et Jic fuper quemlihet no^ 
num diem tunc proxime fequenlemy until one lamb 
yeaned in the next year following {hould be heard 
to bleat there ; and the milk let out in fUch man* 
ner, the vicar for the time being had ufed to fend a 
fervant to bring to him ; and that was in fatisfac*. 
don of all tithes of milk. And a rule waii made^ 
that a prohibition (hould be granted nificauja^ &r. 
upon which fFHgbt king's ierjeant at the day ap- 
pcnnted argued, that the rule ought to be dis- 
charged, becaufe unreafonable cuftoms are void. 
Hoi. 175, TepfaU v. Ferrers 329. Barker v. Cocker. 
Then this cufl^om is unreafonable, becaufe it forces 
the parfon to fend for the milk where it is milked y 
and then if it be a great pari(h, he mull keep 
Aiore fervants than his vicarage will fullain. And 
uiRaym. 277. Dcd v* Ifigktonj it is held, that tithe 
milk ought to be brought to the parfon^si And of 
this opinion was R^kehy juftice. But^ Holt chief 
juftice contra. For (by him) if a parifliioner fets Tinw task$ 
forth a cuftom, to pay tithes to the parfon at his^^*^*'" 
houfe, , though he prefcribes to pay them in kind \ 
this win be a good cuftom. . And for that he cited \ 
the opinion of Popbam chief juftice, . 3 Gro. .609. 
Aufii^ V. LucaSy where he fays, that a prefcription, 
to pay to the parfon the tenth qiaartof milk at the 
parfon's houfe, would be a good ModuSf And 
per Holty the refolution in Rayfn. 2.7 7^ is an equi- 
^ble refolution founded upon the ufage of the 
neighbouring parilhes. See Palm* 341, 381. ffyi- 
man v. Denham. 2. Upright king's fcrjcant argued, 
that this cuftom is a. plain prefcription /» »tf» ^«- . 
mando for a great part of the year. For the pre- 
fer iption is in truth to pay lefs in the compa^ of 
the whole year than a tenth part. And then no 
coftom is- good to pay the fame thing in kind, un- 
leis it be paid m a more bene&cial manner, than 

that 
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that which die law prefcribes. 3 Cro. 609. 2 
dr(7. 4.7. [ i JWi^i. 229, M(?^r V. Field. 1 Anderf. 
i^^>, Riit where there is fome alteration in the 
payment of that which the law appoints for the 
adyafttase of the parfon, though the advantage; 
be' fmaff,; yet the cuftom fliall be good. ' Hob. 

250. . ^ 

" But againft this Corners ki^ng's counfel argued, 

that the cuftom was good 5 for (by him) the ufual 

time for 'cfeafing from "this payment in this parilh 

lithe' middle ^ March -, for being in Lincolnjhire^ 

tTiere aij'e no lambs yeaned before that tim6. Then 

fprlthe days in which the parfon is deprived of the 

tithe which the law gives hirti, he receives very 

great recompence, in receiving the whole meal of 

milk c\^ery ninth day, when the cows give more 

milk than they do in March and JpriL And he 

<^ted the cafe of Lee vrCMrfSy 1 Roll. Abr. 648. 

r. 3I where it is faid, that it is' a good Modus for 

tithps of'eggs, tb pay in X^/' thirty eggs for all 

tithts of .eggs^ . Sed non allocatur j for (per totarn 

^ZJ^\ P^^tam) the cuftom is ill, and it is a plain non deci- 

mando. For fuppofe a lamb bleats there at the 

end of t)ecember^ or at the beginning of January^ 

the parfon fliall lofe tithes for four months and 

mofe^ Then a man cannot prefcribe to pay lefs 

of Ithe fame thing ; but ought to prefcribe to pay' 

fome other thing \n lieu of it, or to pay it in fome^ 

other manlier than the law prefcribes. And per 

Holt chief juftice, this does not xefemble the cafe 

. of the thirty e^s in Letit^' for there the cuftom' 

binds the parifliidnirs " to the payment of fo many* 

• at that time; and whether' he have hens or not he 

is obliged to it.-, fo that he may be obliged to buy* 

eggs to pay the parfon \ and that makes it a good' 

Thirty eggs cuftom. But.if the cuftom was, that he Ihould* 

egg^'^ASf P^y thirty cggS'of his own' hens, the cuftom would, 

ownheas, be ill. The* rule for the prohibition was dif- 

^"- charged. Ld. Raym. 358; Mick 10 mil. 3. HilV 

Mr. 






Mr. Broderick moved for a prohibirion; to be^«*'^?» 

diredbed to the fpiricual court of to ftay a fukilmbiMi* 

there againft the plaintifF for tithes of hay and'**^- 
lambs, fed, dropped and nourifhed upoi) the plain- 
tifPs land, (Sc. upon fuggeftion of a Modus^ that 
in confideration that they ufed to pay the tenth 
ktnbof all the Iambs dropped in their parifh, ' they 
ufed to be difcbarged of the tithes of all lambs 
.there fed, (^c. and as to the tithes of hay, it iug- 
gefted a cuftom within the parifh, that if any pa- 
riihioner fed his fhecp with his grafs until June and 
Auguft^ that then he might mow the courfe grafs, 
with which they fed their flieep in the winter, 
.whereby the parfon had uberiores decimas of the 
iheep, 6?f. and a rule was made, to fliew caufe ,' \ 
whcrrfore, tfr. And now Mr. Chejbyre againft 
the prohibition urged, that this was a plain pre- 
fcription in non decimandcy becaufe^ nothing was 
payable, if there were not ten lambs j like the 
cafe of Dolman v. Barton^ i RoL Abr. 648. c. 4. 
I Mod. 229. 

. But Mr. Broderick e contra urged, that this was . 
a good Modus^ becaufe by the canon law diftri- 
bution ought to be made of the tithes of lambs, 
at the places where the fheep had been all the year; 
and therefore the parfon not having right to every 
tenth lamb, becaufe fome of them might be but 
newly bought, the plaintiff paying every tenth 
lamb, might well in confideration thereof prefcribe 
to be difcharged of the lambs there fed. And he 
cited I Roll Air. 648. c. i, 649. pi. 7. But per 
Holt chief juftice. The tenth lamb is due to the 
parfon by common right. And though they may 
make diftribution in the ecclefiaftical courts, that is 
only among,the parfons themfekres, but does not con- 
cern the proprietor of the land, who ought to pay the 
tenth lamb to the parfon by the Common law; and 
therefore this cuftom cannot be efteemed by this 
court as beneficial to the parfon, and confequently 

it 
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if is 110 gtoutid fw ft probibitioa. Bu£ thia cafe 
differs from the cafe cited by Cbejbyre^ becaufe 
wool is feverable, and erery part of it tithable, 
and the parfon raij hare the tenth ounge^ but 
lambs are indre. But thb is not a prefcription in 
mm Jeamando^ becaufe under the tenth tithe is not 
due ; and therefore this is not a Modus in mm dech 
mandoy but no Modus at all. 

As to the Modus for the hay^ Cbejhyte urged, 
that it was a plain non decimando. And for that 
he cited i Roll Abr. 650. fh 13. Ore. Jac. 47. 
Mo^ 683. and the court held it to be a Yoid 
cuftom ; and therefore the rule was diicharged. 
Ld. Rajm. 677. Trin. 13 JTtU. 3. Selfy v. Clarki. 
^^'^ *? Mr. Cbijhyre moved againft a rule for fettiog this 
tS ^ Jd afide, being granted to difcharge another rule be£ofe 
^tf^ made, by which* a prohibition was granted to the 
i«r«td, is no fpiritual court, to ftay a fuit there iov tithes, upon 
^^*^'* fuggeftion of z Modus •^ and this laft rule was made 
upon allegation, that the plaintiff had had a pro- 
hibition grjinted before, and that he had declared 
upon it, and that iffue had been joined upon it, 
and a verdidt found in it againft the plaintiff. And 
that which Mr. Cbejbyrt now urged againft this 
laft rule was, that this Modus^ upon which the rule 
was made for the granting of a prohibitic»i, varies 
from the Modus ^ upon which the prohibition had 
been granted before, and the verdift had, &c. and 
therefore that this cafe was not within 50 Ed. 3. 
€. 4. for the prefent Modus fuggefted is, that they 
have ufed to pay 2 i« in the pound of the tent re«> 
ferved ; whereas the former Modus was, diat they 
ufed, i^c. to pay 2 s. in the pound of the f^oto 
received ; and he cited Hob. 102. Againft this 
Mr. Broderick faid, that this Modus was npt goodi 
for as it is laid in the fuggeftion, if the pkintiff 
keeps the lands in his own hands, he fliall pay no« 
thing^ to the parfon; for the Modus is laid to be 
paid out of the.jcnt re&tved. 2* He xriay kta 
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leafe.at a finaller rent upon payment of a fine: and 
he cited i R^ll. Rep. 378. 2 FMr. 47. But (per 
Chijhyrt) That would be a fraud. Curia centra \ It 
would, riot be a fraud. And per Holt chief juftice 5 
I. This cannot be a Modus^ it amounting to as^ 
touch as the tithes in kind ; but it may be a com- 
pofmon. 2. A cuftom cannot be applied to rents 
rcferved from time to time upon frequent new re- 
fervations. And the rule for difcharging of the 
rule granted for* the prohibition was made abfolutc. 
Ld. R&yni. 696, ^^*]. Mkb. i^ WiU. 3, ^jne r. 
Dodderidge. 

Mr. Bridges moved for the difchai^e of a ndej^roWbitiwi 
by which a prohibition was granted niji^ C^c. to STi^"2!* 
the confiftory court of the archbjfliop of Tork ; ^^ 
where Molton^^ reftor of the church of South CoU 
lingtony in N.otttngbamjhirey preferred a libel againfl: 
Macbin fpr fubtraftion of tithes. And the motion 
for the prohibition was grounded upon a fuggef- 
tion» that Macbin lived, within ' the diocefe of Ljn- 
colniy and therefore ought not to be cited out of 
the diocefe where he lived, by 23 //. 8. c. 9. And ' 
the caufe that Mr. Bridges Ihewed to the court, to 
difcharge ,the rule, was, becaufe Macbin had lands 
within the diocefe of Torkj viz. in the parifh of 
South CoUingbam in Nottingham/hire \ for tithes of 
corn growing upon which lands Molton libelled in 
the confiftory t:ourt of Torh^ and when the citation 
was ferved> Macbin was there, though he lived 
generally within the diocefe of Lincoln. And he 
cited Dr. Blackmor^^^ cafe, Hardr. 42 1 . where it \% 
faid by the court, that if a man be cited within 
the diocefe,. thouph he is not an inhabitant there^ 
th« this is hot within the ftature of 23 H. 8. c. 9. 
But fcijeant Jenner for the prohibition cited i RotL 
Rep. 3 2 J. Moor y. Cockain and Saunderfin^ ^hsxt 
it is admitted, that if an executor living in the . 
diocefe of A. be fued and cited in the diocefe of 
fi, where the will was proved, a prohibition {halt 
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be granted. But £^^ Ho// chief juftice ; If^. lives 
in thq diocefe of B. i\nd occupies lands in the dio- 
cefe of C. if -^. lubtrafts tithes in C. he may be 
cited and fued there ; and it is not within the fta- 
^ tute of Hen. 8. for when J. occupies lands in C 
that makes him an inhabitant there, and out of the 
intent of the ftatute. And if a man has goods in 
the diocefe of J. only, and he makes his will, and 
conftitutes B. who lives in the diocefe of C his 
executor, and dies ; B. proves the will in the court 
of the bifliop of J. B. may be cited in the diocefe 
of J. for a legacy devifed by this will, becaufe the 
refidenpe of the executor does not give conuzancc, . 
but the probate of the will; to which Rokeiyjuf- 
tice agreed. Jenner feijeant : The cafe in i Roll 
Rep. 328. is CGnira. Holt ch. juftice : Then it has 
been over-ruled feveral times fmce; and though 
that ftatute was made to prevent vexation, yet there 
are feveral exceptions. Adjournatur. 

And afterwards at another day Mr. Bridges 
againft the prohibition argued, that if a prohibi- 
tion (hould be granted, there would be a failure of 
juftice, becaufe MoUon cannot maintain a fuit in 
the court of the bifliop of Lincoln for the fubtrac- 
tion of thefe tithes. And Mr. Broderick of the 
fame fide faid, that the ftatute of 32 Hen. 8. c. 7. 
>yhich fays, that perfons withdrawing tithes fliall 
be convened before the ordiriarjrof the place where 
they were withdrawn, will amount to a repeal of 
23 H. 8. r. 9. if It had been within the intent of 
the faid a£t, which he faid was never intended. But 
Jenner ferjeant cited 1 3 Co. 6. Porter v. Rocbejier. 
Palm. 488. Hob. 185. Jones v. JoneSy i Roll. Rep. 
328. And as to fuits upon wills, they might tranf- 
niit them to the diocefe where the party lives. [Sec 
Godb. 191. Frances v. Powell.'] And that civilians 
had told him^ that they can fue a man in the fpiri- 
tual court of the diocefe where he refldes, for tithps 
which he ought to pay for lands in another diocefe* 

But 



But to that Brodirick faUJ, that a- fuit for tithes was 
' local,:, and fof that he cited i Keb. 481. Rogers y. 

Hardij^f But per Holt chief juftice : Tf" he ftatute 

33; J^en/i, c. 7. j3;d not intend to repeal any part 
. pf z^B. 8. c. g. but ithe queftioh is here, whe- 
. thcr there is ^jiy rf;(ncdy in LincclnjMre^ for this fub- 

ffrafUon of tithes within the diocefe of Tcrk ? 

The civil. Uw courts inay trapfmit any caufe into 
.another civil law c6urt;> arid fo they every day do 
• for caufes arifing i|i thg admiralty or France. Bqt 

here t^G queltion ifi» \irhcther the. jifl-ifdrftion arofe 
'frprji the c^ifc, or from the perfon; if a will be 
proycdin thp pr(pi;ogative ^ourt of Canterbury^ .2i 
lUU: upon it for s^ legacy, ' 6fr. muft be in the 
4c(bes^^ which is the provincial court, though the 
party lives in another diocefe; fee. the faving of 
the ftatute 2^ Hen^ Z. c, ^. for that aijaurnatur. 
And aftcrwaras a prohibition was granted, to the 
end that the parties Hipiald declare upon, it j fo that 
'the queftion might come more judicially before the 
court. ' , 

Afterwards in Hilary terni, the plaintiff declared 
in attachment upon the prohibition, (^c. and Mr. 
Broderkk argued for tj>e defendant^ that the words 
of the 2; 3 lien. Z. c. 9. are general, t;i2?. ' Thata 
man ihall not be cited put of the diocefe or pecu- 
liar, where he Ihall be dwelling •, but that reftraint 
ought to be limited to fuch cafes only, where the 
jurifdi(5iion^ within whic^h the party dwells, hath 
. conufaoce of the caufe, for which the party is cjted 
out of the diocefe; for if it were otherwife, the 
fubftradion of tithes in this cafe would be dilpu- 
niflmble. A diocefe is a jurifdiftion, and not ,the 
dcfcription of a place as terminated by metes and 
bounds. And therefore in this cafe the party can- 
not be faid to be cited out of his diocefe, becaufe 
no remedy could be h^d againft him there ; and 
therefore as to th^t he is hot within the diocel^. 
This notion appears by th^ gajCes \n i Roll ^€p^ 

P * 328. 
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31^. Cro. Car.^gy^ 13'C^. 4.^ So if a peculiar 'is 
,' in two dibcefes, and a man who dwells in one 6f 
^ the diocefes in the peculiar, is cited to the court of 
'.the peculiar ' held in the bfher dioccfe.; that is 
'not a citing.QUt of the diocefe, BecaUle it is with- 
rin the peculiar, i Roll, kep: 320. Therefore 
* fince in this cafe the tithes arofe within the diocefe 
^ of Tork^ he" is hot cited but of the jurifdidlion, 
.nor cpnfequently out of fhe diocefe. For by the 
Iftatute of ^^2 lien, .8. c. y. The fubfl:ra<5Hon of 
^tithes is made local; , for by. the words of the aft 
, the party of&hding mall and ma][ be cited ' ^ be- 
' for? the ecclefiafticat judjge'"6? the place, where 
] fuch wrong fBall* be done. ; In fFincb Entr. ^70. 
^ there is a fuggeftion for a proHititioii, for proceed- 
' ing before ' the 'afcjibifliop, whei^e ^the caufe was 
[tranfmitted by letters of .'reiq^ueft,; becaufe by the 
'ftatute.5 &? 6 Ed. 6. r. 4, proceeding againft 
.brawlers in churches and churchyards, is limited 
to be before the ordinary of' the place where the 
•offence Ihall be done. The. cafe in i Keb. 481. 
is a cafe in point. And in the cafe of 2 RqIL Rep. 
[448. the tithes are laid to have arifen within the 
, peculiar. There is a cafe Irf 3 Mod. 211. where'it 
Is held, 'that a taxation in another diocefe is local, 
..and will fubjeSt a man to 6e cited there (it is faid 
'by inference); much more will tithes fubieft a man, 
for they will makea man an inhabitant to many 
-purpofes, 'Jennet fcrjeanf e contra for the plaintiffl 
'The words of the aft are exprefs for the prohibi- 
tion, and fuit for tithes is mentioned in the pre- 
amble. And there is an opinion in point 2 BrownL 
!28. confirming the^genefalrty of the words of the 
' adb ; and there is no authority againft it. There 
is alfo a cafe' of a legacy in 2 Brownl. 12. and for 
.words 19 J. [but of perfonal things there is no 
'doubt] It is a rule in the canon law, thzt forum 
fequitur reurn^ and the cafes iii i Roll. Rep. 328, 
^nd I Cro. ^y. are ftrong^ cafes for the plaintiff. 
* " "" The 
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The court awarded a confultation ; becaufe by 
he ftatute of 32 Hen. 8. cap. 7, feS. 2. the fuit 
o r withholding of tithes in exprefs words is ap- 
pointed to be before the ordinary of the place 
wher? the wrong was done. But if it had been in 
another cafe, it had been within the 23 Hen. 8. 
rap. 9. and the prohibition (hould have continued. 

U. Raym. 452, 453. 534, 535- ^^ft* 11 ^i^^* 3- 
Aiacbin v. Molton. 

Thcfequeftrator of the tithes of a vicarage fued the a vitn li- 
itnpropriator in thefpiritual court for tithes upon the thhVsj'upoii 
endowment. And the defendant moved here for a ^^^^^ ^{ »« 
prohibition upon a fuggeftion, that it was not arage^ap^V 
vicarage, and that that ought to be tried at Com- *^»"<>n v^' 
mon law. HoU Ch. Juftice faid, that the fuggef- No'prohi- 
tion is good in point of law 1 but if the fueg-eftion ^»tion if tiit 
appears to^ the court to be notonoufly fane, the fai(«. 
King's Bench will not grant a prohibition *, for 
they ought to examine into the truth of the fug- 
geftion, and fee what foundation it hath *, for if it 
appears plainly to be falfe in fa£t, the King's Bench 
ought not to grant a prohibition. Hob. 66. AJion 
V. CaJHe-Birmtage v and it is held there, that though 
the furmife be matter of faft, and triable by a ju- 
ry, yet it is in the difcretion of the court to deny a 
prohibition. So it was done Hob. 185. Jones v. 
Jones. But at laft in this cafe a prohibition was 
granted by confent, and ifluc to be taken, vicarage 
or not, and to be tried at the next affizes, to fettle 
the right. Note Mr. Bury Ihewed in this cafe a co- 
py of an endowment, and of the book of firft 
fruits where the vicarage was rated at 
and receipts for firft fruits. Ld. Raym. 587. ^tin. 
12 mil. z. Smith y. fVallet. / 
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CHAP. IX. 

Of Leafes of Tithes far Ihii ct years iy ecilefiaftiaJ 

perftms. , 

LEASE figniSeth a demife or letting of 
lands or tenements, cJr rig-bt of common^ or of 
a rent on any hereditament, unto another for tcrot 
of years, or of life, for a rent rcferved- CoweU. 

As to leafes made by eccleflaftkal pcrfons by the 
Common law, we fliall but briefly obferve. That 
all ecclefiaftical perfons had in fdritter times as full 
power and authority to leafe^ grants or alien their 
poilefiions, as temporal perfons had, that is, if the 
grant, G?^. made by a fole corporation was with 
the confent of others, ^hofe cottfirmatioh was in 
fuch cafe neceflary ; for though dtans and chap* 
ters, matters and fellows of collegts^ mafters and 
brethren of hofpitals, and fuch like corporations 
aggregate, might of themfclves alone, without the 
confent or confirmation of any, have macfc long 
leafes for lives or years, or gifts in tail or fce^ at 
plcafure ; yet bifliops, deans, iSi. feifcd in right 
of their bifliopricks, deahrics, &c. fo archdea- 
cons, prebendaries, par(bns> vicars, Cs5V. if they 
alien or leafed, muft have had the confent and con* 
firmation of others, that had the power of con* 
firming in that behalf, and then their grants^ 6?r^ 
were as good as thofe made by aggregate corpoca-- 
tions. CompL Incumh 415. 

But the law, as to the capacity of cl^gymen in 
granting, leafing, fefe^. being greatly altered by di- 
verfe afts of parliament, and thofe not a little ia* 
tricate and perplexed, it will be neceffary to fct 
down the ftatutes themfelves, to render the cafes re- 
ducible to them more clear and intelligible; 

The firft ftatute concerning leafes by ecclefiallir 
cal perfons, which is alfo the only ftatute that gives 

direc- 



r 



dire£tion$ ^concerning levies by tenant in tail, or 
huibands l^sed of lands in right of their wives, is 
32 Hen. 8. cap. %%. which provides as fplloweth : H«.i?* »s, 
^^ Wh^e great numbers of the king's fubjefts have 
heretofore taken lea^s ^ laads, tenements and he- 
reditament;) for term for years, and divers of 
tliem for term of life> and have given and paid 
great fines and fums for the fame, and alfo been at 
great cofts and charges, as well b and about great 
r^aratioo and buUdij^s .upon their faid farms, as 
ptherwHe concerning their &id farms ; yet notwith- 
' fiandiog the faid farmers, after the deaths or relig- 
nadoji of their lelTors, have been, and be daily, 
srith great cruelty, expulfed and put out of their 
fidd farms and things by the heirs or fucceilbrs of 
jheir faid tei5>rs, or by fuch perfons as have inters 
eft thcreia, affer the deaths or relignation of their 
faid leflbrs, by reafon of privy gifts of intail, or 
for that ^hc If fliors had nothing in the lands, tcne- 
tnents or Oith^r fcer«ditamenjDs fo letten at the time 
cf thejieafes thereof fi^^de, but only in the right of 
tlieir wives, or fuch other like caufe, to the ^reat 
^mpoveriChn)ent, ^nd in a manner utter undoing, 
of the faid farmers •, for reformation whereof. Be Leafw made 
it cnadcd, ^c. That all Icafes to be made of any tL'TiIy*" 
lands, jfienements or other hereditaments, by wri- *»«» who is 
ting indented, und,er f(^i, for terms of years, or ^igtt'of hit 
for term of life, by any pcrfon or perfons, being w»^« ^ 
trf full age of twenty-one years, having an eftate cj"'***^*^*^» *^ 
infamtance cither in fec-jfimple or in fee-tail, in 
their own right, or in right of their churches and 
jvives, or jointly with their wives, of an eftate of 
inheritance, made befoce the coverture or after, 
ihaU be. good ^nd eSedual in the law againft the 
leflbti^> tbeir wives, heirs and fucceilbrs, and every 
/>f them* &r. Promided^ That the faid ad fhall 
-not cxfiend to any leafed to-be made of any manors, 
Jands, tenements or hereditaments, being in the 
kahds of jany fi^mnier or farmers, by virtue of iny 
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old leafc, unlefs the fame old leafe be estpired, fur- 
riendered or ended, within one year next after the 
making of the faid new leafe; nor (hall extend to 
any grant to be made of any reverfion of any ma- 
nors, lands, tenements or hereditaments, which 
have not moft commonly been letten to farm, or 
occupied by the farmers thereof, by the fpace of 
twenty years next before fuch leafe thereof made 5 
nor to any leafe to be made without impeachment 
of wafte, nor to any leafe to be made above the 
numberof twenty-one years, or threclives at the moft, 
from the day of the making thereof; and that 
upon every fuch leafe there be referred yearly, du- 
ring the fame leafe, due and payable to the leiTors, 
their heirs and fuccefTors, to whom the fame lands 
fhould have come after the deaths of the leflbrs, 
if no leafe had been thereof made, and to whom 
the reverfion thereof (hall appertain, according to 
their eftates and interefts, fo much yearly ferm or 
rent, or more, as hath been moft accuftomably 
yielded or paid for the manors, &fr. fo to be let- 
ten within twenty years next before fuch leafe there- 
of made ; and that every fuch perfon or perfons, 
to whom the reverfion of fuch manors, ^c* fo to be 
letten (hall appertain, as is aforefaid, after the 
death of fuch leflbrs or their heirs, (hall and may 
have fuch like remedy and advantage, to all intent 
and purpofes, againft the Icflees thereof, their exe- 
cutors and afTigns, as the fame lelTor (hould or 
might have had againft the fame lefTces ; Provided 
alfo, That this aft extend not to give any liberty 
or power to any perfon to take any more farms, 
leafes or takings, of any manors, Cs?^ than he 
(hould or might lawfully have done before the mak- 
ing of this aft ; nor extend to any liberty or power 
to any parfon or vicar of any church or vicaridge, 
for to make any leale or grant of any of their mcf- 
fuages, lands, tenements, tithes, profits or. here- 
ditaments, belonging to their churches, or vica- 

ridges, 



laiDji cottcerttfiur "^it^tfs^ 215 

ridges, otherwife, or in any other manner, than 
they fhot^lcl or might have done before the making, 
of this aft." ' ' 

This ad extends only to fole corpbrations, as hi^oCo. 60.^ 
fhops, deans, (^c. but as to corporations aggre- , 

ratei as deans and chapters, (^c. thpugh they be. 

jifed in right of their chiarches, this is no enabling . 
ftatute; for they, by the confent of die major, 
psitt of them, might have made any leafes oc 
grants of their eftatcs without limitation before this : 
ftatute, and fa they might have done after, till by > 
other fubfequent ftatutcs they were rettrained ; this , 
being merely enabling, and not at all reftraihing*. 
them J ^and though* by this ftatute the fole ^orpo-, - 
rations before mentioned could not, without the* 
confent and confirmation of others, have mada, 
/leaifes for three Jives, or twenty-one years, yet: 
with confirmation they might have made longer, 
leafes, or abfolute alienations, of any of their pof!^ \ 
fefllons i and therefore to reftrain bifliops, and^ 
other ecclefiaftical perfons, were theftatutes of jt 1 
£S?' 13 EliZ. made, which *are is follow. 

For reftraining of bilhqps, the ftatute i Eliz. 
cap. 2^. enafts, " That all 'gift^, grants, feoff- j 
ments, - fines and ^ other conveyances, or cftates,, ! 
from the firft day of this prefent J)arliament had,, . 
made, done or fufferedj or to be had, made, done . 
orfuffered, fey any archbifhop or bilhpp, of any, 
honours, caftles, manors, lands, tenemeni;s otj 
other hereditaments, being pared of the ^oflef- 
. fions of his archbilhoprick or biflioprick, or united,^^ 
appertaining^ or bcflongihg to anyof the fanie,. to' 
zaf pprfbn. (other than* the queen, her heirs and . 
facceflors) whereby any; eftiite' fhould or might pafsf\ 
from- the. archbilhop •orbiihoji, other tKan for ternj \ 
oi' twenty-one years, or three lives, from fuch time\ 
as any leafe, gtant or aflurance, (hall begin, and' 
wfeerfcupon'the old accuffothcd yearly rent, or more^» 
flwiltberelferved payable ycarly,duringthc faid term of 
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wenty*onfe yftars, or three Uves, fliall be utterif 
void; ahjrlaw,'cuft6m, &?i:. hotwithftanding*" 

O/i&^r fhan ^ the queen j her heirs 4ind fucc fairs'] 

Trtiis ftltute leaving biihops their former power <rf 

granting to the quee^, W heirs and fucceflprs, to 

litrie effeft, for that iftany eftates were g^^iited Co 

the queen. Upon defign that £he fhoukl grant them . 

over to Others ; to prevent which was the ftatute i 

, y^c. I. cap. 3. made^ which disables all archbiihops 

atid bilhop's from granting anv of their pefipfiioQA 

16 the king, his heirs or iucceifors, and makes all 

ftith leafes, grants, t^c. to the king^ his heirs Or 

fuccefibrs, utterly void and of none effeft. 11 Co. 

71. Gii^K Cod. 679. 

Thie ftatute which difablcs all other ecckfiaftical 
jrerfons is i^Stiz. xaf. 10. which is ^ foUoweth: 
** And for that lohg and unrcaibaable leafias made 
by cblitg'es, deans and chapters, parfons and vi- 
cats Und Others, having fpiritual promotions, be the. 
chiefeft caufes of the dilapidations and the decay of 
afl spiritual livings and hofpitality, and the utter 
,. r impoverifliing of all lucceflrors^ incumbents oi Ae 
fame ; 6e it ehafted^ That from henceforth all 
leafes, grants; fd)fFmerits, conveyances -or eftates, 
to be made, had, done or fuffercd, by any mafter 
and fellows' of any colfege. dean and chapter of 
any cathedral or collegiate -axurch, matter or guar- 
dian of &Ay hofpital, parfon, vicar, or any other, 
htiving zny fpiritual or eCclefiaftical livinig^ dr any 
houfe, lands, tithes, tenements or other heredita* 
ments, being any parcel of the pofleffiofts of any 
firch college, irathedral, chufch^ -ch^l, hofpital, 
jjar^nage, Vicafidge, or other (pkitA:ial promo^ 
tion, dr any ways appertaining or belonging to 
the fame, or iany of thern^ to a:ny perfon or per- 
Ibns bodies politick p^r CQipprate (other thwi for 
the term of twenty-one years, or thre« lives, from 
the time as any fuch ieafe or grant Aall^be o^ad* Of. 
granted ; wlibr^up^n ,thc accuftonied yearly rent. 



or more, ihSi bt cifermd, and payiUe jditrbg the 
faiditetm) ihall-ibe utterly void, an4 of none efied» 
to all intents and purpofcs whatfoevcr ; any law^. 
c^Stiktt, .Csfr. ndfcndthftaidifig r Pr^vlHtJj (i?i. that 
nothing herein extend Ito^makc f^ood any Itafe, or 
other gtadi, tb l>e txEide-JDycany fiich: c6Uege or col* 
legate <;hjanch within either of both the uQavoriities 
' of Oxford and Cambridge^ or elfewhere, within the . 
realm f£Engl&ndi foir ttiope years than: aie limited 
hf the.privace ftatutefr: of the iiime coUegfS : . Pmvi^ 
did^i>^ That thi&aA fiiali.not extcod to any leaib 
heneaftbrto be made upon furrender of any leafe 
hereafbn* made and now iiontinuin^, fo that tbs 
leaiJB to he imde do not oontain more than the re^ 
fiducof. die years of the former, now contuiiMiig, 
ihali bd at the time of Ibchr* leafe iieieafiDet ito be 
made, nor;Aiiy k& lenttksti isreferv^an ths&id 

< Onthefe-ibBtutes ve.fhall ob&rve, i. That the 
fiaXQte^of/ uEliz^ cap. 194 vis but a private or par- 
tkmlat Qxoasxy andmaaft^fae^ecially pleaded, elie 
the court "i^iil take no notke of it ; butTg.jE&t. 
n^; It); ;i5 a general lafw, whereof the judges arc 
botihd Bxejffkw to take notice, though- it be not ^ 

pleaded, .'ibecaufe it :cxtend$ to all ccdefi^ftical pcr- 
fgns whaetfoever, eKccpt feifliops, who were before 
provided iRir by- the iEUvl c^. 19^ 3 O. 2. 4 
C4. j6.' M^or 253, Crv. Jac 112, 2 Rnl Jbr. 
jp6& I JjBdfL ^06. Tdv. ab6. I Mod. 205* 2 
MtA. 5o»' • 

' 2. It hab ^eea a^ucSged and held in parlia- 
ment, that' ihe *kirig wias- bo©nd by 13 Wiivs^ caju 
to. though not named, ibecaiife dfie ftatute was 
generkl >i^ Sw the^frul^ft goods hut for fome 
tsttb «hef> law was held orberwife, and tbcrdfore- 
whe^e a< 'leafe was nwulb'ittf the king by^aetotti aAd 
chiypt^r, aiid the iki^g;lhad ^(Bgned ici:dv6sr; a^erl 
tfcat,' the law came to be held that the king was 
bound, the affignee had his leafe made good to him 
/ in 



• «. 



i8 tarn concerning Cft^etf. 

. • in Chancery againft the ftatiite, becaufe he could 
not know'theiiaw in a oiatter fo dubious. 5 Co. 
15. ^.11 Co. 75, t RoL Abr. ^y^^ 1 Red; Rep. 

151. '. ;.'.'..■. • 

3. That all kafes made according to i ^ ££z. 
by aay iingle corporation, if not i^arranted like- 
wjfe by 32 iZ.'8. muft be -confirmed |by thofe who 
by law are to confirm the fame, Comp. Incumb. 
417. 

4. That thcfe ftatutcs of the 1 6? 13 Eliz. are 
inerely reftraihing, fo that though biihops and 
other ecclefiailical perfons might, ^th tht confir- 
mation of thofe required by law, have inade any 
leafe or perpetual grant, yet now no confirmation' 
whatever will make them good for above three 
lives^ or twenty-one years. Comp. Incumb. 419. 

5. That no leafe by any archbiihop or bilhop. 
for three lives,, or twenty-rone years, made accord-; 
ing to the exception of i Eliz. is good to bine} the. 
fucceflbr, or if it be not in every thing purfuant to 
32 H. 8. unlefsi it be confirmed, by the dean and 
chapter; for leafes for twenty-one years, being 
only exempted: and taken out from the general dif-. 
ability impofed on biihops by the ifirft part of the 
a6t, receive no fanftion atLalkfrom that aft, but 
as they are taken out to reft upon 32 H.,%. and 
therefore though they arfe for twenty-one years, 
or three lives ^ yet if .part of the land were not in 
poflcflion, or that the old leafe were not furren- 
dcred or expired within one. year before the new, 
leafe made, or in any other refpeft, fuch new. 
leafe were not warranted, by. 32 H. 8. to bind 
the fucccflTor, . there muft be the confirmation of 
the dean and chapter; becaufe at ComnK)n law 
fuch confirmation was necei&ry -, imd thde . leafes 
not being warranlted. by ^32 //. 8. which is the 
ohly ftatute.that enables bifhops folely^ -toj asiake 
leafca ta bind . their fuccefibr^, remain at; Com^ . 
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mon law, and by confequence, without confir- 
mation, are voidable by the fucceflbrs as much as 
if they were made for one hundred years or lives. 
ID Co. 60. ^. Co. Lit. 45. a. Moor 108. 

6, That 1 3£//2. cap. i o. hath been always conftrued 
largely and beneficially to prevent all .inventions 
and evafions againft the true intent thereof; there- 
fore where the ftatute fays, mafter and fellows of any 
college, yet it hath been often held, that be 
the college incorporated by that name, or by the 
name of the warden and fellows, or warden and 
fcholars, or warden, fellows and fcholars, or ma- 
fter, fellows and fcholars, or mafter and fcholars, 
or provoft, fellows and fcholars, or by any other 
name of corporation, and be the college tempo- 
ral for the advancement of the liberal arts and 
fciences, or merely ecclefiaftical or mixt, that all 
thefe are within the reftraint of this aft ; fo where 
the ftatute fays mafter or wardens of any hofpital, 
be the hofpital incorporated by any other name, 
and be it a fole corporation aggregate of many, 
yet the ftatute extends to them. 1 1 Co. *j6. Mag- 
dalen College^ cafe. 

The next ftatute that made any alteration in 
thefe things was 14 Eliz. which as to houfes in ci- 
ties and great -towns is as foUoweth : "Whereas 
in an aft made i :? Eliz, there i§ no branch to avoid , 
certain Icafes to be made by mafters and fellows 
of colleges, deans, and chapters of cathedral or 
collegiate churches, mafters or guardians of any 
hofpitals, or by any parfbn or vicar, or any other 
haying any fpiritual or ecclefiaftical. living; Be it 
Enafted, That the faid branch, nor any thing 
therein contained, * fhall hot extend to any grant, 
' affurance or leafe of any houfes belojiging to any 
perfons or bodies politick or corporate aforefaid, 
nor. to any grounds to fuch boufe appertaining, 
which houics be fituate in any city, borough,- town 
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corporate or market town, or the fuburbs of any 
of them ; but that all fuch houfes and grounds 
may be granted, demifed and affured as by the laws 
of this realm and the feveral ftatutes of the faid 
colleges, cathedral churches and hofpitals they 
lawfully might have been before the making of the faid 
ftatute, or lawfully might be, if fuch ftatute were not, 
fo always that fuch houfe be not the capital or d welling- 
houfe ufed for the habitation of the perfons above- 
faid, nor have ground to the fame belonging above 
the quantity of ten acres-. Provided, That no 
leafc Ihall be permitted to be made by force of 
this aft in reverfion, nor without referving the ac- 
cuftomed yearly rent at the leaft, nor without 
charging the leflee with the reparations, nor for 
longer than forty years at the moflr ; nor any houfes 
ihall be permitted to be aliened, unlefs in recom- 
pence thereof there Ihall be good and fufficient 
aflurance made in fee-flmple abfolutely to fuch 
colleges, houfes, bodies politick or corporate, and 
their fucceflbrs, of lands of as good value, and 
of as great yearly value at the leaft, as fhall 
be aliened j any ftatute to the contrary notwith- 
ftandihg. ' 

impTu- ^ote\ This ft^ute makes no alteration of the 

«mA./^%i. ftatute I Eliz. nor has any relation to it, but 

only to the ftatute 13 Eliz. and therefore gives 

no power to bifliops to let houfes, othcrwife than 

according to i Etiz. 

O^Sn. J^ofe alfo^ That this ftatute need not be found 
by verdift, being a general law. 

^ By this ftatute it is expretly provided, that no leafe 
Ihall be made of fuch houfes in reverfion ; but by 1 3 
Eliz, no reftraint being made of fuch leafes, k 
was found ncccflary to provide againft them by an- 
other 
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Qther ftatttte, .viit. d^e l8 EUz. which reciting^ ^ 
That fincc the making of the 1 3 EUz. div/ers ec-* 
clefiaftical and ^iritual perfons, and others having 
fpirttual or eccleiiaftical livinffs^ have from time to 
time made leafes for a term of twenty-one yearaii or 
three livts^ long before the expiration of the £>rmer 
years, contrary to the true intent and meaning o^ 
the faid ftatute ; " Be it therefore cnaftcd. That 
*^ all leafes to be made by any ecclefiaftical, fpiri- 
tual^ or coUegibte perfon^^ or others, of any of 
^tt^ •faid ecdeCaftical, fpiricuaj, or collegia^ 
laKdS) tenements, or hereditaments whereof an^f 
^^ former leafe for years is in being, not to be a^, 
pired, furrcndered, or ended within three yearg 
next after the making of any fuch new leafe^ fiiall 
be vojd, frufirated, and of none efieft ; and that 
all and every bond and cov^enant for renewing 
or making of any. leafe or leafes contrary to the .. 
•* true intent of this aft, or of the feid ^ft nruu^ " 
in the faid 13th year, fhall be utterly .v<Mdj any 
law, ttatute, t^c. Provided, that this aft^. nor any ^ J 
thing therein contained, fliall extebd or t)e pre- 
judicial to make fruftratc/or.void any. leafe or 
leafes heretofore made by any of the faid fpiri- 
tual or ecclefiakftical perfons, 0r any of.t^em; 
but that the fame, arid every of them, are erf* 
** the like force and effeft, as ;they, or any of 
^* them, were before the miaking of this prefent 
*' ftatute.** . : 

The ftatute of i8 Eliz. has relation only to the ^o^-aH* 
ftatute 13 Eiizs toreftrain leafes in rcveriion where r^Jl* 
above three years of the firft leafe is then to come, 
but leaves the ftatute of 14 Eliz. perfectly. at large , 
as to honfes in cides, without making void fuch 
leafes^ . or any bonds or , covenants coincerning 
them ; Tor. as to fuch hoilfes the ftatutcj pf 14 Eliz^ 
is a ne<w law, and fets loofe the 1 3 Eliz. therefore 
where an adtion of covenant was brovight againft 
the dean of Lincokt ^d'one ^ the pr^Nndaries^ ' 
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upon a covenant made by the dean and chapter^ 
by their fpecial names jointly and feverally, to 
make a leafe of a houfe in London^ though it was 
argued to be void upon the ftatute 1 8^ Eliz. that 
ftatute extending only to 1 3 Eliz. and not to the 
1 4 Eliz. which, as to houfes in cities, repealed 
1 3 Eliz. and makes all leafes thereof good, fo they 
do not exceed forty years, ^c. and are not made 
in reverfion, which was not prohibited by 13 EUz.^ 
alfo the ftatute 14 Eliz. forbids alienations of fuch' 
houfes, except there be full recompence given to 
the church at the fame time, fo as with fuch re- 
compence they may alien- fuch houfes in fee, which 
Was not permitted by 1 3 Eliz. and it was adjudged 
I Fttit. a45. accordingly ; and it is faid, the reafon of repeal- 
ing 1 3 Eliz. as to houfes in market-towns, was to 
make thofe places more populous. 
Mcor 789. Bilt to avoid the force of thofe ftatutes of 13 
^^t^ EliZ' and 18 Eliz. and the claufe making void 
^•^/^' bonds and covenants againft them, a contrivance 
iwL. was fet on foot to this cffeft -, the dean and chap- 
ter of Windfor^ in the 35th year of Eliz. made an 
agreement amongft themfelves by lots to have an 
afTurance of a leafe to each of them, of certain 
part of the pofleffions of their church, which, after 
the lots caft, whereby every one knew his own 
leafe, th^y executed the afRi ranee in this manner ; 
The corporation enters -into an obligatbn of 500/. 
to every canon that was to have a leafe, and the 
payment limited to be within a fliort time before 
the expiration of the old leafe irt being, and the^ 
canon the fame day entered into an obligation to 
pf^y the college 510/. at the fame time, if they did 
make a leife according to a fchedulc annexed, 
which fchedule was verbatim the demife agreed 
to be made ; and it was farther proved, that the 
ihtent and agreement betKrixt them was, that the 
bne 500 /. ftiould be ftopped for the other 500 /. 
and that the corporation (houkl have orUy the 10 /. 

for 
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- for the leafe ; -v^hteh' matter being difclpfed in chan- 
cery, the lord keeper £^^/^« made a decree^ that 
the obligatidn of soal made by the^lean 2|od ca- 
nons to each cakion was void by. i8 jE//2:.'an6 in the 
fame cafe a precedent was. Iheuti between Fry and, ^ 
the -dean and canons of iFells, decreed .44. £62. in 
• chancery^' which' was tkas^ Fry gave to the dean and 
canons of ff^lls looqt and took. an obligation of 
•^000 /: with condition fo repay the . idoo/.' and for 
nonpaymicnt brought an aftion of debit againft the 
dean and prebends, and obtained a judgment, and 
made a defeazance thereof, that if they , make a 
-Ieafe;t6 him -of knd then in- Icafe toiSirjimias 
Pawlett ' for fifteen years to .come, -. thtn j thq judg- 
ment fliould be void; and the truth .of tlie xafe 
was, that the loooiivas.paidv and' 6c>o7. thereof 
eilTploycd in paymait of tenthiduciby the^churchj 
yet by the opinion of Pitfpbatnj jindarfon/mAFmam^ 
it was decreed inr chancery, xhkt the jiidgmient was 
void by 18 EUz. which makes void bcahds. and 
covenants for makihgUeafes agailiftrtihas/ftatuceY 
or 13 ^tiz. c.'io^ but by way of ^urbitramcnt they 
aM«irded to iry the'6oo/. that was- j paid .andemf- 
ploy6d in the afFaity of. the churchy ind after the 
43 £/r2J. was made to extend to judgments infuch 
cafes. '■:''...• 

Another ftatute concerning leafiM::made- by col- 
leges oi' IVincbeJier w[\d Eato% is.iStf&gi which 
adds one thing more; as foUoweth ; ** That no 
maftcr, provoft, prefid'ent, warden, dean, go- 
vfefnor^ reftor> or chief ruleir.of any college,; ca- 
thedral church^ hall, or boufcW^ learning in 
^ny lof the univeiffidcs 6f Camiri^e and OxforJy 
not" any provoft, .warden, or other head ofBccr 
of the colleges oi Pf^incbefiir,ott B$fmi iwrjthe 
corporation of any bf the "fame,, by what title, 
ftile, or name fbever they now be, ihdH, or may 
** be calied, after the end of this.prefent feffion of 
^* parliament, iball makcL. any leaie lor ]]&,. |iv«s 

' « or ' 
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-** or ytuBts^ of aoy farm,* on any other Urtdy te- 

*^ nQmeiits^ or other hereditaments^ to the which 

^^ wof dthosf krable hai^ Janeadoir or pafture doih 

* ^^ or ihail appertain^ tabsept ^at the one third part 

" at kaft of the old rrot he rrfervcd in coin for 

^^ the iaid colieges^ cathedcaLQhurcbe$« haU^ and 

. ^^ honfes; that is p fay^.^im^gaMl wheat^ af^ mbe 

^' race^ 6i. and 8 i« idie^quarier, or vki&i^% and 

•*£gaod malt at gs. the qiwter, or under* to be 

*^ delivsred yearly iupon atiay pre&ced at the faid 

/^^CQlileg|e5^/catheliral chiiifch^ tuUs>or hojufes;. and 

.^' for defadk thereof to^pay ta the fiM i&oyii3gffi» 

^^^ cathi^ta) church, halls or houft^ tn. ready mo- 

^ ney^ at the elcdion of the.faid kBfees, .tbek eK- 

^^ ctitbrs\ adfniniffarators an4 affignSt &fc^ the rate 

/ ^t of the bed wheat and :mX\i ia the m^H^t of 

:^:QtmMUp^f(xtht lenta tha&are to be paid to the 

. *^^ ufcUtf die hoofe or iioufi^s tiere» ; (and fo lor Ox- 

^ *f9r4'm^it^m£bifi£r^ in Mideinwrkis^) and in the 

*^ market oC Winifrr^ fer ifhe renC3 tlftt ane tp be paid 

*^v to the Ufe of the hoixfia qr.faou&s at EaHm, '^ or 

^^ ^fhall'bof- dtie^ without fraud or deceit 9 itq^ that 

•*^ an leafea othcrwife heiieafter tb be fnade;,, ^and idl 

^ ooll^eral' bonds or oiSuiaisacs to the cxvitrary by 

any «3if. the iaid rorpDREtkxna^ &all .be.;:yi>id in 

law, to all intents and purpofes; the fame wheat, 

** )mdt;?'iir:mDbcy CDmang/ofxbe fame, hr be ex- 

upended tor^ohe uCe of the. reliaf of the d^mmoffs 

and'Biet of the laid coll^gesiicai^dr^ church, 

ha^ ' and ^houfes tndyv ^f?d , fiyy no fr^ud .t>r co- 

•* lo^vLtovior fold awajr foom tfao proftt of the 

^ faid alleges, catbedral4hutc]pm halls aod.bwfes^ 

V aind the ^ovsrs iiid fchdfars in the fam^^z^and 

'^ the Asfe afb^e&rd^ .upbirpaia of deprivation tyf 

** the ^iwteiiior and clucf v rtiieBa of. the faid aoV 

«^ Ibges; cathedral churxih^ halls and hou£bs, and all 

^ other thereuHto oonfenting : but that thiaiiidl» or 

^^ any t^ing d^fein conesdiiad^ (hall not itKteiuJl or 

^ 4e any wife |i»tj))dicial ia» any leafe tor 'be made 
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•* of a barrt called iVfir»rfc» Barrr^ with a certain f>or-» 
cioni of tithes, rifihg;^^ growing, and b^inc; in the ' 
|farr(hp^:5fl«ri&a;tfri.in the conntfyof SufeXi be-* 
** f^g^ psrceLof the poflcffions of Maudlin CoU/^gi 
^\ in-Oxford^ .fo that the term denlifed jn iUid by 
t<l:%c.faid kaie exceed not the ntnnber of ten years 
-Hfrom ,^[id after the feaft of Saint MUbael the 
^^* ' Arcbaf^el next coming; neither fliall this acl ex-^ 
*':.tend to anyleafe to be made by the . prefident 
" and fcholars of the college of St* John Bapiift 
Yi' iniOxfordy to any heir male of Sir Thomas IVhitei 
•* founder of the faid college, which leafe Ihall be 
f f made according to the meanii^ of the founda-» 
" tion and ftatutes of the feid college, of the 
•' manor of Fifield^^ and no other heredit;^nients," ^ 

In the conftriidtion of this ftatute it bath been- 
holden, that it is a private aft, becaufe it concerns' 
only thofc particular places ; and therefore muft 
be pleaded or giv^n in evidence, or found by n 
jury, ' otherwife the court is not bound to take no- 
tice of it, I Leon. 306. Sav* 129* 
* .Alfb it is faid, that in a declaration upon a leaie 
made by any of thefc. colleges it pught to be 
fhewed, that the corn was referved according ta 
the. ftatute, otherwife this may be good caufe 
to move. in arrcftpf Judgment j butvofthis it 
may her doubted $ for in the cafe itfelf, cited in 
Leon, iar that purpofe^ it appears that that exccp-** 
&sniwas difallowed.; for though it does not appeal 
m the dedamtion that corn was referved, yet; it 
iiiay.be that it wa^ referved in the leafe; and if not^ 
yeb the other party ought to fhew it ; and there- 
ftrfe the exception to the declaration for. not fhew-* 
ing.it was drfallowed. i Leon. 306^ 333. Sav* 

.♦>% the ftatute 2a Car, 2* it iserta<Jted, " That 
*.Sfar everjicreafter, the m'ayor^ commonalty, and 
•* xitiaens ofLondoU may and (hall have a market^ 
^,jto bo kept -three or four days in the week, as to 
^: .. ' Q^ ^* them 
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** them (ha& feem cotiYtiiiieaty iipon the ground 
*^ now fee out by the aflent of the dean and chap- 
^ ter of the cathedral church of Saint Paklt lJh-^ 
^^ dcHr for a market place within NifKgafe^ and 
^^ that the faid dean and chapter (hall make ai^ 
*^ give one or more . leafe or leafes ci die &id 
«« ground to the faid mayors commonalty, and ci- 
^^ tizens, and alfo of the wall of the faki church- 
•• yard, abutting fcverally upon Pater-nofter-ra^ 
♦* and the Old Cbangey for the term of forty years^ 
** refcrving the yearly rent of four pounds for that 
•* ground of the faid market-place, and two*pena! 
** tor every fuperficial foot of the ground or ibil 
of the faid wall, as it is now let out by the fur- 
veyor of the city and of the faid dean and chap- 
ter, and fo from forty years for ever, at the like 
yearly rent, and one year's rent, after the rates 
•* aforefaid, to be paid by way of fine for each of 
^* the faid grounds refpeftively, upon the making 
every new Icafe thereof; which faid leafe and 
leafes (hall be good and eiB^dual in the law, as 
^ againft the dean and chapter, and their fuccef- 
^ Ibrs, and all perfons claiming by, frotn, or un- 
** dcr them; and that no houfe, Ihed, or other 
buildings ^all itand, or hereafter be ere£ted and 
fixed upon the faid market-^lace, other than the 
market^'houle already built with theconfent of the 
laid dean and chapter ; any thing in this, or any. 
other aft to the contrary notwithilandmg : And* 
whereas the faid parfons or vicars, or fome of 
^ them, (within the faid city <rf Lcndoni) are incc* 
•* refted ki fcvcral glebe-lands or grounds, the 
^ which they cannot rebuild them£flves, nor let 
^ fuch leafe or leafes as may be an encouraganent 
** to others to rebuild the fame ; Be it enaded, 
•* that the faid- parfons ami' vicars, and every of 
*' them refpediveiy, be impowered, and are licre- 
*^ by impowered to let fuch leafe oc leafesr or their 
^ faid gkbe4and» or grounds^, with the confimt 
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1' and approbation of the patron or patronf^ aftd 
^* ordinaryy for a term not exceeding forty . ycars^ 
^^ and at fuch yearly rents, without fine, as caa 
•• be obtained for the fame." . 

Before we mention an^ caies, or make any ob- ^r 6$. a» 
fervations on the foregoing ilatute^ it may ac ne- f^^'^^^ 
ceflary to take notice, that at Coounon law, if . a ^45! * 
parlbn had made a leafe for years of his glebes 
land^ to begin after his death, or grant a itnt« 
charge in that manner, and fuch leale or grant 
were confirmed by the patron and ordinary, this 
would have bound the fucceflbr of the.parfon i jbe-: 
caufe here was the coniient and concurrence of all 
perfons interefted, and the leafe or charge bound 
immediately from t|ie perfedtng of the deed by 
the paribn, patron and ordinary, though it was not 
to lake effdSt in poifeflion till after the parfon's 
<^eath; but now no confirmation whatever fhall 
make fuch leafe or grant good againft the fuccef^^ 
Ibr, by reaibn cf the ftatutes made to avoid them. , 

If a perfpn obtain a grant to build houfes on /r^/. 5^) 
church or college lands, this is confirmed (in cafes , 

where confirmation is neceflary,) yet this grant is 
no alienation againft the ftatutes, but is only a. 
covenant or licence, and nothing elfe ; for the foil 
Remains in the grantor, and by confequence the> 
houfes. built thiBroon are in him. 1 

•If a parilh be upon the defign of inclofing lands^ Cm^. itt^ 
and a perfon hath tithes in kin4 and common.^'"^- 3J4^ 
for beafts thereout^ the chancery may decree him 
to take a quantity of ground elfewhere^ in lieu, 
thereof. ^ 

So wherp one had a leafe of tithes in kind, it cswy. u»- 
was. ordered in clifUicery, that a commiffion IhouW^*'***^^ * 
go forth to fet out other meadow and ground in 
Ijeu thereof, the reafon of which cafes feems to bcy 
dither for t^e prejudice the publick might fufFer^ 
if fuch ^ecompence in no cafe ftiould be allowed, 
i^* for that the fuccefibr of the parfon have no in« 
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jitfy thereby i being rttrompeticed^n othef fends y 
Jed qtuere why aii aft of parliament in fuch eafes 
6ughc not to be proaired ; fbr it Ihduld feem the 
chancery, as well as the other courts, arc boUnd 
\ ; by all i^s of parliament^ which are pofitive laws, 
. and have no liberty of breaking through them, 
. upon any preterice of convenience or ncccffity, 
ftiore than odier* courts. 
^^ 169. By the ftaiutebf 14 Eliz. as appears before,- all 
^ ^' tliofc wHoivere i^rained by 13 Eliz. have liberty- 
given them to alien houfes in cities abfolutely, fa 
as at the time of fuch alienation there be a recom- 
mence ift lands' given to them and their fUccefiors,' 
of as great' valpe as the houfes aliened are •, ^ but this 
fiberty of aliening, upon fuch- recompence to be 
given, extends only to Houfes \ for as to lands they 
have no ftich power, rtor can thty change thert, 
to bind theif fiicceflbrs, ufpon any rec6nipencc 
whatfoevei' ; and quart whether* fuch hodfemiiy be 
exchangeti for lands of greater value, without li- 
»' cence, againft the ftatute of Morfmain. : 
x5/i/. 162. It is agreed, that corporations of mayor and 
crommonalty, bailiffs and burgeffes, and fuch other 
lay corporations, are out of all the before men- 
tioned ftatutes, and may make leafcs, and other 
cftates, as they might ever have done. 
^«f^»3S. Jt hath been adjudged, that a fpiritual perfon 
not beneficed is not within the 21 H, 8. c. 1^. 
which prohibits fpiritual perfons from taking leafes 
to farm, (^c. for life, years, or at will, in their 
own name, or in the name of any other perfon or 
perfons to his ufe, (^c. 
/>>p27,2S, A leafe being made to a fpiritual peffon againft 
?rJo».*309. 21 H. S. and a bond or obligation taken for per- 
3 kt^. 436. formance of covenants, the obligee brought an ac- 
tion of debt upon this bond, and; had judgment ; 
which proves that the leafe was not ablolutety void 
between the leflbr and leflce, ^ the Words of tht 
ftatace are 5 and though in Dyeff whcri this cafe is 
' : reponed. 



reported, this is not misntioned to be any caufe of 
the judgment; yet Periam in i Letm* held it to be- 
the j^eateft caufe of jthe judgment v ancl fo it appears" 
to have been adjudged in another place; for tfic. 
flatate'anfiifts a penalty of loL far every month' 
tJiat . the. clerk Ihall oqcupy fuch iarm, and there- 
fbi£:i£.canno): jxf ^id; but the leafes made void 
by that. Aatute arc ion\y thofc which Ipiritual pcfr-[ 
fons.bcferej.th^t afl:, or after, had,, and before' 
Mkbadmas ithen-nj^t/ojlowing were' not bargair>^' 
cd, fold, or granted away. ; » '/ • 

• Inan aftion ijpoui %iH.%..cip.^gzm^.2^:Bro.iSjt.Ac. 
paribh for /takmg ^ fjwms, it. is a good^ plea to'^^^" /'"• ^ 
fey^ Non babuit feu tenffii adijirmam ccnira formam^ '"'' *' 
JhtutiJi. j&nd tlie dsf^ftdant may give in evidence, 
that the farm was for the maintenance of his houfe,* 
&?r/ according' to the;^<^ifo in the. ftawtc for that . - 

purpofc. ; ^ . \; 

; Alfo the writ grounded on. this ftatutc ought to. Bre. ^aion 
be qui, tarn for the kipg and party, andtherefore/"^^''^'''''^* 
jt writ, which demanded the, whole, was ruled hot 
to bo good-; bat that ftatute ' need not be men- 
tioned in the writ* 

-::J8y another aft inititulcd. An a£l for ere^in^ ^/f '"'^z^l^'*' 
hJpitalSy $r abiding or working boufes, for the poor^*^' ^ ' 
it \% (amongft other things) provided, that all icafes, 
grants, conveyances, or .^ftates to be made by any 
corporation fo tabe founded, exceeding the num- 
ber of twenty-one years, and that in poflfeffion, 
and whereupon the accuftomable yearly rent, or 
more^- by the greater- part of twenty years before 
the taking of fuch leafe, (hall not be referved, and 
yearly payable, Jhall be/void. .. / 

As to the parfoi;is who may be faid to be feifed iii J^^^"- 5'- 
right of their churches, fo as. to be impowered by 3"^ 
the ftatute of 32 //• §• to make leafes for three lives^ Bum^"^'^' 
.or twenty-one years, to bind their fucceflbrs, it ap- Le*! tit!^°* 
pears to.hav^ bepn adjudged, though he be feifed p^^' 9' 
m right of his prebendary, and not in right of his Ccm/. /^f * 

0^3 church/'''"*' 355- 
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cKyrch, may yet within die equity of that aft make 
Icafcs for three lives, or twenty-one years, to bind 
his fucceffors, obferving the feveral qualifications 
required by the aft •, for the words of the aft be- 
ing general, all perfons having an eftate of inhe- 
ritance in right of their church, vAth a fpedal ex- 
ception of parfons and vicars only, (hew thie in- 
ti^nt oif the aft to include ahd take in all but tfaofe 
ib excepted ; and Popban^ (aid, that in doftor 
Valets cafe, for an houfc near St. PauFs^ it was ad- 
judged, and fo had been twice adjudged in his ex^ 
perience ;' znd Ftnner faid, k was. fo adjudged in the 
cafe of a treafurer of a church, and prebendaries 
are ecclefiaftical perfons, for they ^ re admitted and 
jhftitutcd, and nave locum in cbaroy 6f vt^em in^ 
tapella. 
\ s!d.'i!l\ So like wife it hath been adjudged, that a chan^ 
I «f*'. 576. cellor of a cathedral church may make leafes for 
p-rAi. loj. |;^enty-one years, or three lives, within this fta- 
tute, to bina his fucccffor j fo of a treafurer, arch« 
^ deacon; and precentor ; for they are prebendaries, 

and more, for they are generally dhofen out of the 
prebendaries, and have thofe dignities fuperadded 
or annexed -, and though chancellors and treafu* 
fers are in fome fort minifterial, yet are they noij 
fnler minor es ondines^ as the oftiarii and vergers arc, 
who are only fervants to carry candles and waxi 
keep the doors, l^c. but the others are feifed in 
fee in right of their church, (^e. and have more- 
pver thefe dignities fuperadded' i but a cafe was 
cited to have been adjudged in the Exchequer, diat 
leafes made by the chantem of St. Paul*s muft be 
. confirmed ; for it was faid,- they are not properly 
chanters, but finging men only, and minoris ordinis \ 
• but chanters, properly fo called, precentors, fcfr. 
are maj oris ordinis \ as the bifhbp of 5<2r«», in right 
of his biflioprick is fracentor Angli^e ; which ihews 
it to be honorary, and a fpiritual dignity. 

If 
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f . C'lf a paribn, prdsend^^ mayor, d^aii, abbot» ^c.^^^'^r 
ct any other lole corporation make a. leafc for ^ ^ 
years, either upon .thefe ftatutes, or at Common 
Mw, thoii^h the leiS>r be under the age of twenty*- 
one years, yet he fhaU not avoid fuch kafe for that 
i:aufe ; for fince they are admitted to exercife fuch 
€»fiices or funftions, though within age, they are . ' 
JGkewife by law fuppc^d capable of doing all things 
iNdQDging thereto, as other perfons of full age may 
40y and therefore fuch a£ts as are done by them 
In, their politick capacity, which is fubjedt to no age 
or. iafirmity, as the body natural is, are valid and 
«ffQ^^, notwithftanding their minority, which ifi 
^h cafe is not material 

- .The firft thing to be obferved upon the feveral CF.jLrV.44.*. 
iJHtiites before maitioned concerning leafes is, that j ^^;|7'* 
iil.Wtt ypon the ftatutesof the i & 13 Eliz. asCo.Lv.' 
^fK» |8 H. 8. the leafes to be made by virtue JJ|; '; 
JdieteoriBuft be by indenture 5 for though the ft*- ^«- eux. 
tuiaes I fe? 1 3 EUz. do ml require it, yet in that 17»>, 672. 
imd all other qi^lities and properties required by ^ *«^- ^p 
^ %zH^ 8. (except concurrent leafes only) they **' 
iQuftifoUbw the pattern thereof $ and if the deed 
ht Jddemted, whether it begin ^hisindiniure or nor, 
la* Mt material ; for notwithftanding that, it is an 
iodenturci and op the contrary, if it be not in* 
deiMiqdf the calling it an indenture ^vill not make ^ 
it fo, 

: But the moft obfervable thing under this head^wj. /«- 
ts^how fer a parol ledfe or agreement by the parfon ^c. * ^^^' 
with His^ pari&ioners or a ftranger for his tithes 
fiiall h$ good, and how far and In what cafes not ; 
comeeming which there are various cafes and opi^ 
pionsin the books, miny of which have no foun-i- 
dation from the ftatute, bjit ftand intirely on their 
f>wo bottom, 
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^p^^'.' AnA herein all the bookiagwe, that if a-peifon 
63: 'leafc or grant over his tithes to a ftrranffcr tor life 
Cn.Eim. ^ yiears, oroven.for a year, that fuch Icafe or 
Ferk. fia. .grant, oiuit be m .writing ; and if it be not, itcwiH 
P^ y^. ^c abrpUiLely/void.; the rcafoh whereof is, becaiJfe 
317* 613'. tithes are things which he meerly in giiant, and 
Vi^Xi. wheieof no manual occupation can be-, till they 
ft Bfowni, ar< adually coUeded, they are not things fubftan- 
J^^^' i5;tive, whereof the property can be charged by the 
notoriety of livery and fcifin, or any adual tdki^ 
of pgiTeflign v.. but their whole efience before thfjf 
are fevered and divided confifts only in notiM 
*pd .Weaj therefore, without deed the grtintee or 
leflee can inake no manner of title to them 5 for 
withouc that, there is nothing can be done ta in* 
veft him with the property thereof, but tbecfKMA 
8pd fabftapcc of his title istobederivedifniMrtht 
deed, granting or leafing them to him *,(" Andof0f 
. this reafon it is, that he miiftnot onlylhaJt^arieed 
thereof, but; mu(t alfo in: pleading ^w ittwith ^ 
frofert bic in curia ; for otherwife the court, -which 
• is to judge jfir^l|»i<r» allegata ii frobata^ c^n no 
more adjKdg^ his tide good, thani if ivbliafl^tiD 
W ' ^^* deed at all •, but (a) yet if fuch. grant ouidaiie fee 
^' inade, of tithes without deed, and .the gntntte dr 

leffeefues for them in the - fpirtoial court,':idirde^ 
fendant m^ft plead that all .the title^hatiihcbplftcn^ 
tiff has is by leafe without deed ; nor can he/Aig* 
^ g^ft ^his mSittcr to grourid.'aJ.prohihition'oiTi iut 
be. ought either to fet out his tiihcswit|iauti^h0 hath 
^the title to. them, whichwill difcharge him,: ot he 
ought to prefcribe in moda^mtiumdi^ and iiarmi&; 
ihat the tithes belong to 7o5.~;with. whopi he hath 
compounded to pay fuch a fum.fdr all tithes. 
%M Akr, jg^jj. j£ ^ p^rfpn lpafc;hi3' rciSiory or parfonage 
hatch in^ for years, in this cafe the tithes and offerings twill 
^mlhnn] 7. pafs as incidcnt to the reftory, though there be no 
tit. uafa, deed, becaufe the redliory • is the principal, and 
Gri««,' 44^ the leafe of that being good without deed, the 
59« tithes 
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tithes and oSerings, which arc but as part of, or 
acceflbry to the reftory, muft pafs likewife, though 
they arc not nanicd ; and fome hold, that by fuch 
parolleafe of the rcftory the tithes wHl pafs, though 
the^e be no houfe, but only the church and church^ 
yard., ,.;• •.:•".; 

If a portion of tithes have been longiiJcd with cikyt.'fia, 
a chapfel, by grant or leafc of the chatpel, with ^M}^ r 1 
the tithes- ^ thereunto belonging, this* is a fufEcicntSX'jJi; - 
dcfcf^iori> td pafs the^tidhes, though generally a 
por4^'^f. tithes ought to be fo named ^ but it 
does not appear-whether in this cafe the grant or 
leafc ^f the chapel were by deed or not^ . ': 

As: ajpciimng leafes of tithes to the parifhioner 
himfelf) who ou^t to pay them, there ai<e variety 
0f bpiikic^in the bodciS) how far fuch leafes or 
a^ttements ihall > be good without writing, if they 
W'lnade^or thd life of the parfon^ or for years, 
op: for one .year only, and howt far, and in what 
i::9ife$, the aifignee of the parifhioner (hall take ad-^ 
van'ta^> of^i or be bound by fuch leafes or agree^ 
merits^ j^ 

, Firft:then,.4noft of the books agree, that if the 
parfon, in confideration of fuch a fum then paid, 
or for much annually to be paid, by the parifliioner, { 

do coms^or agree by parol with him, that he- - \ 
(hall ^retain his tidier, or ftall be difcharged of the ; '. , [ . 
payment'of fhis tithes during the life of the parfdn, 
or foe fo many years as he Ihall be incumbent, that 
is void, and the redbli given is, bccaufe as a leafe 
this cannot be good without writing, and as a com- 
pofitionor agreement it cannot be good, becaufef 
it is tinccrcain at the making of it. Cro. Jac. i^y. 
CrCk Eliz: i88^ 249.' Nisy 121. Teh. 94. 2 Leon. 
29: ^'Leon. 357. Godk' i'^^. Palm. 377. 2 

fiptj-yet fome books hold fuch parol agreement 4 1!<»/. -/«r. 
for' the life or incumbency of the parfon to be ^^^ 
good, and that if he demands tithes againft it in p^/w. 377.* 

the 
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the ipiritual court, a p|t>h^itiaii (hail be awaidcd 
to ftay his fuit. 
^^iViL : J^ ^^ held in feveral books, t;hat though fuch pa- 
re^. 94. ix>l agreement with the pariihioner for the Iffe <xt 
fE«i?«7. incumbemy of the pwfw benpt good, yet if it be 
% Bnmu, for fo many years certain, that this is good,. ' tbo' 
aL^i^^^ it be not^by 4eed or w«6ng \ htcw&t ifcis -in na- 
CM, 354» ture of a cooipofition or agreement with the ^z* 
yiii^ rilhioner hicnfelf, who qu^ to. payjthem ; and 
that therefore if he fu^/m the fpiriMal^ cowc for 
tithes^ againft fudh agreometit» dmt ai prDhtbotkw 
fii^l be aw.arded to ftay hi^ proceedings 
^^ 31- So it is jikewife held, in piiriliance. of that 1^ 
'^ nionj that if the pari&ioner, after fuch fupwiem 
to retain the tithes f(pr yeai$> makes: a hfi^ of 
thofe lapds to another, that the liStt aUb fliaU be 
difcharged pC the p4yimebt <^f tithes# bBorafbthe 
diiCcharg^ r-wis along ^ith the teod; but othen 
iield the cocKrary ; and ithat if the affigOM^beTued 
in the fpiritqal court he ftidl^baire JiO^iprokhibitioci^ 
becaiife by fach parol icono?^ noapKeotft. was 
transferred to the pafifhioner, but it was only a 
perfonal agreement be^v^eet^ tfif {iartiesr:ttemfelTes, 
and cannot «?^feiikd: to ftrasger^. , 

% na. Air. ' Bqi: p\\^ th^t. hold fuch pjtrql agreement for years 

yi. 668*. toj be good,. ; hold- Ukewf fej- : that ^if the: agreement 
^•33i« w^re jAritn fhe pacilhi^fier, hf» executors •^and at 
' ^^^* iigns, that thcrft the* execJuW^s -or affighst of the j»-» 
rilhion^,, or even their leflfee at will, (hall take ad-r 
vantage- ^^here(^;. and if they are fued In the fph^i- 
tual court ihaJil h^ve a prohibition,, and compel the 
parfqix^o^t^fes.His remedy upon the contra£t-, and 
that if .the eK^^^utors of the panlbiiona: fat^ made a 
leafe over at will^, . thpy (hall have their remedy over 
againft the^gflfajit ^t will^. who came in under the 
benefit of fuch a difcharge,.,and therefore iought to 
, be contributory to the charge of it, and that gran- 
ting fuch prohibition is a.mtans to gomppl the par- 
* fon to feek his true remedy. 

And 
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. And yet we find fomc cafes, where fuch agree- ^^* 3^» 
ment was by deed with the parifliioner and his af- ^^^' *^ 
figns^ that the parifliioner or affignce, being fued 
in the fpiritual court, would have no prohibition,, 
bccauic, as they held, the covenant or agreement 
ptfifed no iniereft in the tithes ; and therefore f^ 
preach of fudi covenant, the affignee hod np re* 
medy but by a£tion of covenant on the deed. 
. Accordingly alfo feveral books held, that tho* ^ ^^* ^ 
fuch parol agteement for life, or years, be not fuffi- SSS! sti? 
cient foundation for granting a prohibition, yet^^JgJ 
tiich fuit in the fpiritual court is a breach of the \y _^ 
contraft or s^reement, for which the jjarty may 
have remedy by aftion upon the cafe, upon th? aj- 
pMpJU he Ibould hold dilcharged. * 

So like wife it is held in feveral books, that the' ' ^^* ^i* 
fuch parol agreement to retain for life, or years, fjSi^tii 
be not good by way of pafling an intcreft ; yet if ah * j^- 34* 
aftion of debt be brought upon the ftatute 2 £. 6. ' ' *** 
and, the agreement be pleaded, and found fi)r the 
defendant, that this fliall be fufiicient 4:0 bar the 
plaintiff of the treble damages given by that fta- 
tute ; fo if nihil debet be pleaded, and fuch agree- 
ment be given in evidence, it is ftrfficient to ex- 
cufe the defendant from the penalty of trcWe da- 
mages. 

But the beft opinion feems to be, that! fqch pa- *^'^''7« 
rol agreement widi.the parifliioner himfcjf for more 137. ja^. 
than one year is void i and even to make good y?* Cr*. 
this, it ought not to be entered into till after the 249*' '» * 
corn fown, becaufe when once the corn is fown, ^^*^' 
then it is fuppofed to be in effe^ and growing all Iwen illl* 
that year; and then fuch agreement is in the na- ^^'jl*^ 
ture of a fale of a thing or chattel aftually in ejfe^ iS 5/ 
which, like fales of other goods and chattels, needs ^- 333* 
no writing; but if it be for more than one' year, L/fi^ye. 
then it is in the nature of a leafe or grant of thie cZp,%^ 
parfon*s right or intereft in the tithes, which be- a«3. 33J.* 
lore they aire in ejfe confifts only in notion ; and 
2 therefore 
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therefore to bind the parfon, there ^ught to be s 
deed or writing ; and if there be not, he tnaj {ue 
for them in the f^iritual court, and (hall not be tied 
vp by a prohibition i and fuch parol grant* or 
agreement^ for more years than one, is not only 
ipid for all the years after the fir^, but in tfid 
whole i for thecontrafl: being entire, itixiftbc void 

. . . : . 'in all, and (hair not be good and void by parcels. 

22* ^'^ ' %^ ^ ^verfity fecpi? to . be taken in fome books 

t^.tl$[ between the parfon or vicar and the iippropriator ; 

^^* : * the parfon or vicar, they fay, mav leafe his tithes 

'^'*' ibr one year without deed, but tne impropriator 

cannot, but it will be abfoliitely void ; and it ii 

ikid to belo hiled in Bennet zadSneir^ csde ; and in 

.J.- .,. - ^thc cafe of Bellamy and Baltbdrpy it appearing that* 

theleaft' for one year by the impropriator ^hich 

' 'was held void, being to a ftranger, of the tithes of 

W-- : the whole parifli, by the oppofitioh that follows in 
frying other wife it is, if it be a leafe of the tithes for 
a year, by the parfon himfelf, it muflr alfo be 
.meant of a leafe to a ftranger, and not to the pa- 
rilhioner himfelf, who ought to pay them, and tficii 
it follows^ that a parfon or vicar may leafe the 
.tithes of their whole parilh for one year to a ftranger 
without deed,- which, it feems, they may do not- 
- witbftanding the books above-mentioned, as is 

, •. proved by conftant praftice 5 for perhaps it would 

be difficult and troublefome for the parfon himfelf 

^ ^' '\ to colleft all the tithes infpecie^ and it may be fe- 
veral of the parifliioners will not take leafes, or 
^fce or compound for their own tithes ; and there- 
fore if the parfon can find one who will take aH 
that trouble oflF his hands, and leave him more at 

." . . liberty to attend his cure, it feems reafonable he 
ftiould be at liberty tofet his tithes (as they call it) 
to fuch pcrfon for that year ; and it would be too 
troublefome and unreafonable to expeft, that upon 
ev^ry fuch yearly fctting of his tithes, he fhould 

be 



Be forced to be at the expenceof a new and forinal 
leafe ia writing, efpeciaUy fince fuchfetting or lea- 
fing is generally made about Eafter^ when the com 
is dually growing and in a good forwardnels ; and 
therefore fuch fetting or leafing Ls rather a ikle of 
a chattel in effty than a leafing or making over of a 
thing only in potentiality or idea, and then fuch 
fale may be good lyithout deed, as it would be of 
amy oduir goods or chattels ; and why the impro* 
priator himielf, in the like cafe, fhcKild not have 
the fame power, feems hard to be accounted for ; 
though perhaps in the cafe where this difference is 
taken) the vendee or leflee, ftri£Uy fpeaking, 
could not juftify in Trover againft the owner, as by 
virtue of the leafe qua leafe without deed : But 
quare^ if he had p|eaded it as a fale for a valuable 
confideration, if that would not have altered the 
cafe, and made good his juftification in taking 
them after they were fevered, 

• A parfon by parol leafed his tithe hay to the vi- u^h nf 
car, and the vicar paid the rent for the firft year, ^^'^^ 
but finding that the rent was more than the tithe 
was worth, refufed to hold the bargain any longer; 
and being fued in the court of requefts ( which 
was a court of equity),- and then not pleading there 
any notice of his refufal, and fentence and decr^ 
being given for the parfon, the vicar prayed a pro- , 
hibition .; and it was agreed by the court, that it the 
vicar had received the profits, he was fuable in the 
court of requefts for the rent, and that if he had 
given notice of the refufal of the bargain, he had 
been difcharged of the rent from the time of the 
notice given, becaufe he had no remedy for the 
tithes, for that it was a void contraft in law ; and 
by Dodderidge and Jones the cafe is the fame, though 
he hath not given notice, 

■ By all the cafes before-mentioned, it appears how comp^ j^ 
linfettled a point this is ; and it is faid now to be «^- 33«» 
the conftant praftice of the courts at fFeJiminJier ^^^' 
not to grant prohibitions upon the fuggeftions of 

fuch 



fbdi agreements, but to leave it to the fpiritml 
court to determine ; and if the partjr thinks him- 
felf there aggrieved, he may appeal; and this 
feems to hold ftill, as to fuch parol leafes under 
the term of three years; for if thqr be above three 
years, then by the ftatute^ of frauds and perjuries 
they are made to have the force only of leafes at 
will ; and if under three years, yet fc^ that ftatute 
there muft be yearly referved two thirds at leaft, of 
tiie fiill improved value of the thing demiied See 
fkatute 5G^o, 3. c. ly. in page 183. 
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€f the manner of pofing tithes^ 'and the ftms pay 
able hy the refptSive parijbes in London. 
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N the fevdral ads of the 27 H. 8. r. 20. 32 H. 
8. r. 7. 2 Gf 3 Ed. 6. c. 13. and 7 6? 8 If^. 
6. There is a provifo that nothing therein fhali 
extend to the city of London concerning any tithe, 
offering or other ecclefiaftical duty grown and due 
to be paid within the faid city ; becaufe there is an- 
other order made for the payment of tithes and 
other duties there ; which onier is as foUoweth : 
It appcareth by the records of the city of London 
#5» 9^- that Niger bilhop of London in the 13 Hen. 3. made 
a conftitution, in confirmation of an ancient cuf- 
tdm formerly ufed time out of mind, that provi- 
fions ihould be made for the mtnifters of London 
in this manner, that is to (ay, that he who paid the 
rent of 20 ^. for his houfe wherein he dwelt, ihould 
oflfer every Sunday and every Apoftle's day whereof 
the evening was fafted, one half-penny, and he that 
paid but 10 s. rent yearly, fhould offer but one far- 
thing ; all which amounted to the proportion of 
2/. 6d. in the pounds for there were 52 Sundays, 

sn4 



and e^bt Apoftle's days, the Tigils of which were 
failed And if it chanced that one of the Apof- 
tle's days fell upon a Sunday, then there was but 
one half-penny or farthing paid ^ fo that fometioies 
it fell out to be fomewhat lefs than zs. 6d, in the 
pound And it appears by the book cafes in the 
jreign of Edward tl^ I'birJy that the provifion made 
for the minifters of London was by offerings and ob- 
ventions ; albeit the particulars are not afligned 
there, but muft be under ftood according to the for- 
mer ordinance made by Niger : And the payment 
of 2S, 64. in the pound continuing until the 13 
Xk. %. Arundely archbifhop of Canterbury made 
an explanation of Niger's conflitution, and thruft 
upon the ciuzens of London two and twenty more 
Saint days than were intended by the conftitution 
made by Niger ; whereby the offerii^s now aoKHin^ 
ted to the fum of 3^. gd. in the pound. And there 
being fome reludation by the citizens of London^ 
Pope Innocent in the 5 //• 4. granted his bull^ 
whereby ArundePs explanation was confirmed; 
which confirmation ( notwithftandirig the differ 
rence between, the minifters and citizens of 
Lmdon^ about thefe two and twenty Saint days 
which were added to their number) Pope Nicholas 
alio by his bull did cpnfirm in the 31 Hen. 6. 
againS: which the citizens of Londgn did contend 
with fo high a hand, that they caufed a record to be 
made, whereby it might appear in future ages, 
that the order of explanation made by the archbi- 
fhop of Canterbury was done without calling the ci- 
tizens of London unto it, or any confent given by 
them. And it was branded by them as an order 
-furreptitioufly and abruptly obtained, and there- 
fore more fit to have the name of a deftruftory 
th^ a declaratory order. But notwithftanding 
this contention, the payment feemeth to have been 
moft ufually made according to the rate of 3 s. ^di 
in the pound. For Lyndw'ood^ who wrote in the 

tim^ 
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time of Hen. 6. in his provincial conftitbtions de- 
bating the queftion, whether the merchants and ar- 
tificers of the city of London ought ^ to pay any 
tithes, fheweth, that the citizens of London by an 
ancient ordinance obferved in the faid city, are 
bound every Lord's day and every principal feaft 
day, either of the Apoftles or others, whcrfe vigils 
arcfafted, to pay one farthing for every los. rent 
that they paid for their houfes wherein they dwelt. 
And in the 36 Hen. 6. there was a compofition 
made between the citizens of London, and the mi* 
nifters, that a payment Ihould be made by the ci* 
tizens according to the rate of 3 J. 5^. in the 
pound ; and if any houfe were kept in the pibper 
hand of the owner or were demifcd without refc|v 
varion of any rent-, then the churchwardens of the 
parilh where the houfes were (hould fet down a 
rate of the houfes, and according to that rate pay- 
ment fliould be made. After which cdmpofition 
fo made, there was an aA of common council made 
in the 14 Edw. 4. in London for the confirmation 
of the bull granted by pope Nicholas. But the ci- 
tizens of London finding, that by the Common 
laws of the realm, no bull of the pope, nor arbi- 
trary compofition, nor aft of common council 
could bind them in fuch things as concerned then* 
inheritance; they ftill wreftled with the clergy, 
and would not condefcend to the payment of' the 
faid ud. by the year, obtruded upqn them by the ' 
addition of the two and twenty Saint days ; where- 
upon there was a fubmiffion to the lord chancellor 
and divers others of the privy council in the time 
of king Hen. 8. and they made an order for the 
payment of tithes according to the rate of 2s. prf. 
in the pound, which order was firft promulgated 
by a proclamation made, and afterwards eftablifhed 
by an aft of parliament made in the 2 jH. 8^ €.it. in-^ 
tituled, " An aft for the payment of tithes within 
^he city and fuburbs of London until another law 
and order Ihall be made and publiflied for the 
fame. And 
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And CM years after this another law and order 
wasjnadp by the ftatutc of the 3^ H. 8. c. li. (in- 
cituled* An aA for tithes in Jacndon) as foUoweth : ?<>* «pp«rf- 
Where of late time contention, ftrife and variance teSdoi^"" 
, hath arifen and grown, within the city of London ^^^^^iu 
^nd' the liberties of the fame, between the parfons, tityJun- 
vicars and curates of the faid city, and the citizens '^ "^^" 
and inhabitants of the fame, for and concerning and obedi- 
the payment of tithes, oblations and other duties ?1^* JJ.^ 
within the faid city and liberties*, for. appealing cording to 
whereof, a certain order and decree was made there- 8^^*][,f *** 
of by the moft reverend father in God* Thomas 
archbUhop of Canterkury^ Thomas JudUy, knight^ 
lord ^^^ of IValden^ and then lord chancellor of 
Englanjii now deceafed, and Qthei* of th^ king's 
m^ honourable Privy council, and alfo the king's 
letters patents, and proclamation Was made thereof^ 
and dire^ed to the faid citizens concerning the 
fame ; whereupon it was after enafted in the par-* 
liament holden at Weftminfter by prorogation the 
fourth day of Fehmary in the tweiity-feVenth yeai^ 
of the king's moft noble reign^ that the citizen^i 
and inhabitants of the fame cfty (hould, at Eaftef 
then tvcs^ following) pay unto the curates of thd 
fakl city and fuburbs^ all fuch arid like films oi 
money for tithes, oblations and other duties,- as thci 
faid citizens and inhabitants^ by the order of" ^t 
faid late lord chancellor and other thef king's moft 
honourable coUncil^ and the king's faid procliima-* 
tion* paid or ought to have paid, by force and vir- 
tue of the faid order at Eajler in the year 1535 1 
and the fame payn?ents fo to continue from time to 
time, until fuch time as any other cfrder or law 
Ihould be made by the king, and the two and 
thirty perfons by the king to be hamed^ as well 
for the full eftablifliment concerning the payment 
of all tithes, oblations and other duties Of the in-*' 
habitants within the faid city, fuburbs and liberties 
«f the fame, as for the making of other ecckfiafti- 

R cal 
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cal laws of this realm of England ; and that *c^ry 
perfon denying tS pay, as is aforcfaid, Ihonld, blf 
the commandment of the mayor of London for the 
time being, be committed to prifon, there to re- 
main until fuch time as he (hould have agreed with 
the curate for his (aid tithes^ oblations and other 
Siwtwhici*, duties as is aforefaid, as in the faid aft motief plainly 
««^ ^»«»- appeareth ', fiftce which aft divers vstriances, con- 
arifen>*and* tentions and ftrifes are newly rifen and grown be- 
reference {ween the faid parfons, vicars arid curates, and the 
made for . faid citizens and inhabitants touching the payment 
th^^orfo ^^ ^^^ tithes, oblations and other duties, by reafoit 
diver* hon- of Certain words and terms fpecified in the- faid or^ 
^rawe per- ^^^^ yifhich are not fo plainly and fully fct forth as 
is thought convenient and meet to be ; for appeaf- 
mg whereof, ais well -the faid parfons, vicars and 
curates, as the faid citizens and inhabitants have 
' compromitted, and put themfelvcs to ftand to fuch 
ord^r and decree touching the premifics as (hall be 
made by the feid right reverend father in God, 
and the feveral other perfons here under-mention- 
ed, for a final end and conclufion to be had and 
made touching the premifles for ever ; and to the 
intent to have a full peace and perfeft end between 
the faid -parties, their heirs and fucceflbrs, touching 
the faid tkhes, oblations and other duties for ever, 
it is enafted. That fuch end, order and direftton 
fh??e«i*o as (hall be madcf by the fore-named archbifhop and 
be made by the fcvcraj othef pcrfoiTS 38 flforefaid, or any fix of 
fon^ Md w- them, before the fiHl day ofMarcb next enfuing, 
rolled in contcming ' the payment of tithes, oblations and 
ihau"b^Ts , other duties within the faid city and the liberties 
p" lifmcnt ^^^^^^^' ^^^ inroUed of record in the high court of 
andlhSfbc Chancery, (hall ftand, remaint, and be as an aft of 
^^aiTof"^**" parliament, and (hall bind as well all citizens and 
fmprifon. inhabi tants: of the faid city and liberties^ for the 
krdm^avor**^ time beings as the faid parfons, vicars, curates and 
oriordchan- their fuccdTors for ever, according to the tfffeft, 
ctiior. purport and intent of the faid order and decree fo 
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t6 be 4nade and inroUed^ and that cvcfy pcribri 
denying to pay any of his tithes, oblations, or 
other dotfes contrary to the iaid decree fo to be 
made, fhall by the commandment of the mayor of 
London for the time being, and in his default or ' 
n^gligence^ by the lord chancellor of England for " 
the time beings be committed to prifon, there to 
remain'till fuch time as he hath agreed with the 
curate for the fame. ^ 

Which decree m^e^ in purfuance hereof, is as 
fblloweth, fuiz. 2. As touching the . payment of dc'^"* i>y 
tithes in the city of London^ and the liberties of fow!**** ^'* 
the fame. It is fully ordered and decreed by the 
moft- reverend father in god, Tbdmas archbifhop 
of -C^interbury^ primate and metrc^olitan of Eng-- 
lanil ^bonuu XotA Wryotbefiy^ lord chancellor of 
MffHmdj fhlHamlord^St. Jobn^ preQdent of his 
xnsqefty^ council^ and lord great •maftdr of his ma** 
majefty's houftiold, John lord Bjj^d lord privy feal^ 
Eawtrd tdxl'dE Herifi^d^ lord great chamberlain ^ 
q( Sttg(imdi fobn^ Vifcmnt Lijle^ high admiral of 
£nghnit; Rubor d Lifters knight, chief ju dice o£ 
Ehjgkfui^ arid Roger Cbolvuly^ knight, chief baron* 
ef his i»ajefty*s 'Exchequer, this twenty-fourth day 
of Febiuary'*\n the year of our Lord 1545. accor-* 
ding to the ftatme in fuch cafe lately provided, that- 
the eitjzehs and inhabitants of the faid city and Yi*^ 
berties thereof for the time being, ftiall yearly ;Th:itet«fy 
without fraud or covin for ever pay their tithes to;^f "/^^^'^^ 
the parfons, vicars and curates of the faid city, *«»» p*y 
and their fucceflbrs for the time being, after the^^^y^^^ 
rate hereafter following; that is to wit. Of every <><'*«'•'«« 
10^. rent By the year, of all houfes, fhops, warc-^^VowtS 
hoilifes, cellars,, ftables, and every of them, with- prot^tiwi* 
in the fard city and liberty thereof, 16 d. ~ and of 
every 20 s. rent by the year is. g^d. and fo above 
the rent of 20s. by the year, as ending from 10 J- 
to 10^. according to the rate aforefaid* 

R 2 ' (3) Itemi 
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«ouCrf,^f. (j.) //^»^ That wh?iic any Icafe is or Ai^ ijc 
l?t*renTty' ^^dc of any dwetibig-haufc or houfes, IhppSt ware- 
^«"ftlu **^^^? cellars or ftabks, or any of thcip, by ffaud 
paTtitheac <m: covui, refefviiig kfs rent than hath been ACcuf- 
[2^jj»e«« tomed, or is, or where any fiich leaie iliatt lie 
"** made without any rent referved upon ^ fkm^ fay 
reafon of any fine or income paid before hand, ar 
by any other fraud or covin; in every fuch cafe the 
.tenant or farmer fhall pay for his tithee of the 
fame after the rate afbrtfaid, axxofding to the qua- 
lity oif fiKdi rents as the fame w^e iaft ktttn fbr, 
Without^aud or covin, before the making of inch 
hsafe. 

• (4.) Item, That every owner: or inheritor of any 
dweiling-hoiife or houfes, fhops^^wsgfehoufe^ jcdi-^ 
hrs, or flables, ioha,biting or occupymg the ikme 
Umfelf, fhall p^ after fuch rate, accowmg to the 
quantity of fuch yearly rent as t^ fame W4S h& 
Uttttif for, without fraud I er covin, 
wteemwe (^ ) j^^^ If any pcrfoji hath t»l«ii,.or;hcfeafwr 
dweu in the fhall take any m^afeor ntanfioo^plaqs hy.l^ie, 
thT^Hf**^*' and the taker thereof, his^cxccutoror affigdfi,s <fcdi 
taker fliatt or fhall inhabit in any part thereof^ and ha^>.wiiht 
SL!^ in eight years lafl: pafl before !tbis:ordtr#\j«r here** 
^ter fhall let out die relidue of thb fame ^ in fuob 
cafe the principal farmer or farsncis, orfirft tsjcer 
or takers thereof, their executors . or afligns. IhiH 
pay their tithes after the rate albrefaid^ accoidtng 
€0 the quantity of their rent by the yeaur, ^ : 
fooSk^" (6.) And if any pcrfon fhall take fivers, matf-. 
6^ "^ fion-houfes^ fhopa, warehoufes, cellars or itableSL 
^*»' *^ iij one leafe, and fhall kt out one or more of th^^ 
whftt^ 1^ and fhajl keep one or more in his own hands, and; 
^5*Jjj.*^^^ inhabit in the fame, the fi^d taker and hi^ cxc- 
*or the reft! cutops or affigns Ihall pay their tithes after the rate 
a4>oyefaid, according to the quantity of the yearly 
rent .of fuch mahfion-houfe or houfes retained ia 
his own hanxk; and his affignees of the reBdue 
of the fald manfion-houfe or houfes fliall pay 
, . \ their 



tfiefr titheit after the ^m abovefaid acc6ixhi% to 
the quintttjr of their yearly tencs* 

(7.) //»», If filch fanner or farmers, or his or J^ft*. ^'. 
theit" aflSkh^ df any fntofion-hduie or houfi^, ware- ^mm!^ 
fcbuffcs, mop J, teHars c>r ftaUes, hath at any time^.w^^- 
vrhbih eight year» taft paft, or (hall hereafter let^w? 
chrer all thp feid minfibivhoufe or htu&s coatajDed JJJSTT 
in hisr or their feafe td one or oiore perfaRSs the 
inhabitants, leflees or occupiers^ thereolf, &all pay 
thdr tith^i after the rate of fiich rents as the idhar. 
'bitahts, htttcs or occupiers^ and their affigns iiBjrt / 

been or ihdl he ehar^ withal, without fraud or 
txmn. 

(8.) Item, If iriy dwelliflg-hdifife within «gMtjf"^^,^ 
years laft paft, was dr hereafter iliaU be convcf^ted to mh^^ 
intD a warehottle, ftorehduk, elf fuch like, or if a "^^ 
w^ehoufe, ftorehouft, or flich like^ within the 
laid eight years^, #as or hereafter fhM be converted 
into a dweliing-houfe^ the occupier thereof fliaill 
.pay tithes for the fame after the rate above dei* 
tlared of rtianfi6n*h<mlc rents. 

(9.) Tfmj That where ahy perfon Ihafl demife J^'^*^ J"* 
afty dyehotrfe or brcwhoufe, with implements con- cranc«, ife. 
venicnt and neccflary for dying or brewii^ re- p^{,^^ 
fervmg a rent upon the fame, as well in refpSt trfof Mvkmi, 
fuch implements as in rcfoeft g( fuch dye-houfe or ^nay Sfaii 
brcwhoufe, the tenant mall pay his tithes after t« abated, 
fuch rate as is abovefaid, the third penny abated y 
and every principilhoufe orhoufes, withkey or wharf 
having aiiy crane or gibbet belonging to the fame; . 
fhal! pay afttr the like rate of their rents as is afbre^ 
fkid, the third penny abated, and other wharfs be- 
Idngirtg to houfes having no crane or gibbet, Ihall 
|)ay for tithes as (hall be paid for manfion-houfes 
in fbrm aforefaid. 

'( I o.)^i^«»^j That where any manfion-houfe, with a *^^**^*' 
ihop,ftable,wareh(iufe,wharfwith crane, timber-yard, wng'unit^ 
tcinter-yard, or garden belonging to the fame, or ^Ji****" th« 

R 3 .as full rent, If 

/evjnredfroM 
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as parcel of thie . fame, is or (hall be occupied to^ 
get her, if the fame, be hereafter ifewred or divided, 
or at any time within eight years laft paft were fe-* 
vered.or divided-, then the farmers or occupiers 
thereof {hall pay fuch tithes as i^ abovefaid, for 
fuch {hops, ' ilables, warehoufes, wharf with crane, 
timber-yard, tciinter-yard, or garden aforefaid, f& 
icvercd or divided, after tlje • rate of t][ieir feveral 
rents thereupon referved- 

KSq*«i!?.- (iiO ft^w. That the faid citizens^and inhahi. 

Ufif* tants (hall pay their tithes quarterly ; that is to fay, 
at the Eeaft of Eafiery the Nativity of St. John Bap- 
' tift^ the Feaft of St. Michael the. Arcbangelj and the 
J^ativity of our Lord, by even portions. 

(i2.) //flw. That every houfeholder paying lox. 
rent, or above, (hall for him or herfetf be diC- 
-charged. of theii- ^ur.o6fering days \ but his wife, 
children, fervants, or others of their family taking 
their rights of the church at Eaftery ftiall pay 2 s* 
for their four offering days yearly. 

^f*iox**^OT ^^3'^ Provided always, and it is decreed, that if 
above/'behlg any houfe^ which hath been or hereafter (hall be 
Utmtofmaii[g^ejj £q^ j^ ^ Yttit by the year, or more, be or 

jwccli, tithe , , , . ^ . , . ' . ' - V n 

ihaiuwpaid, hath been at any time within eight years latt paft, 

J^'^7«iJor hereafter (hall be divided and leafed into fmall 

ihe owner, parccls Or mcmbcrs, yielding lefs yearly rent than 

K?""^*^ 10 J. by the year; the owner, if he (hall dwell in 

any part of fuch houfe, or elfe the principal leflfee 

(if the owner do not dwell in fome part of the 

. fame) (hall pay for the tithes after fuch rate of 

rent as the fame houfe was accuftomed to be letten 

for before fuch divifion or dividing into parts or 

members ; and the under farmers and ItCkts to he 

difcharged of all tithes for fuch fmall parcels, parts, 

or members, rented at lefs yearly rent than lojr, 

by the year, without fraud or covin, paying 2 ^, a^ 

piece yearly for four offering days. ; 

(14.) Provided 
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(14.) Proyidcd alway, and it is decreed, that g*'^*'* ^^^ 
for fuch gardens as appertain not to any manfion- alu'|i7yn« 
houfe, and which any perfon holdeth in his bands ^"*»5.^*«.. 
for pleafyre, or to his own ufe ; the perfon hold- L /iJSfii/ * 
ing the fame fliall pay no tithes for the fame ; but 
if any perfon which fliall hold any fuch garden, 
containing half an acre or more, {ball make any ^ 

yearly profit thereof by way of fale, be (hall pay 
tithes for the fame after fuch rate of his rent as is ^ 
herein firft above fpecified. 

(15,) Provided alfo, that if any fuch gardens And fo if .11. 
now being of the quantity of half an acre, or j''***** '"t* . 
more, be hereafter by fraud or covin divided into tL*:"*"****" 
lefs quantities, then to pay according to the rate 
abovefaid. 

. ( 1 6 J, Provided always. That this decree (hall TWtdea« • 
not extend to the houfcs of great men or noblemen J^' ^ *** 
or noblewomen, kept in their own hands, and not i»«»fe« ^f 
letten for any rent, which in times pad have paid S^piSa^k. 
no tithes, fo long as they fliall fo continue unlctten 5 ^**^* * 
nor to any halls of crafts or conipanies, fo long as 
they be kept unletten, fo that the fame halls in time, 
paft have not ufed to pay any tithes. 

(17.) Provided always, and it is decreed. That NortoAedt. 
this prcfent order and decree Ihall not in any wife dJftrS;^ni' 
extend to bind or charge any (hcds, ftables, cellars, wWcbhife 
timbpryards, nor teihter-yards, which were never uther 
parcel of any dwelling-houfe, nor belonging to any 
dwelling-houfe, nor have been accuftomed to pay 
any tithes -, but that the faid citizens and inhabi-r. 
tants fliall thereof be qtiit of payment of any tithes, 
as it hath been ufed and accuftomed, 

(18.; Provided alfo, and it is decreed. That ^^^^^^« ^^^^ 
where lefs fum than after fixtecn pence half- «forefaid 
penny in the ten fliill. rent, or lefs fum than 2s. gd. 11^^^^^ 
in the zos. rent, hath been accuftomed to be paid tomaWy paid 
for tithes -, in fuch places the faid citizens and in- i^^,|Il*"/t« 
habitants fliall pay but paly after fuch r^te as hath be paid. , 
been accuftomed. 

R 4 (190 
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v^fiTSSi ^'9'^ ^^^^ ^^^^ ^^^ decreed, That if any varW 

Mfl«V«<n- *"^^> controverfy or ftrife Ihall arife in the faicj 

1*1?^ ****<» • ^^^y ^^^ non-payment of any tithes •, or if any vari-r 

'^^^ ■ ance or doubt fhall arife upon the true knowledge 

or divifion of any rpnt or tithes within the liberties 

of the faid city, or of any extent or affeffment 

t:hercof ; or if any doubt arife tipon any other thing 

contained within this decriee ; then upon complaint 

made by the party grieved to the rtiayor of the city 

of L^»i^».foi" the time being, the faid mayor by 

the advice of council fhall call the parties before 

him, and make a final end in the fame with cofts 

to be awarded by the difcretion of the faid itiayop 

^nd his affiftants, according to the Intetlt $ind pur-? 

port of this prefent decreet 

2d^*^fr (?^*^ -^^^ ^f ^^^ mayor (hall not make an end 

^itaotki thereof within twp months after complaint to him 

trtSTiS^ made 5 or if any of the faid parties find thetpfelvc^ 

fk^MM^* aggrieved, the lord chancellor of pt^land for the 

time being, upon complaint to him made, wichi^ 

three months then neict following, (hall make an 

end in the fame with fuch cofts to be awardied a$ 

(hall be thought convenient, according to the in* 

tent and purport of the faid decree, 

tet&beifls (21,^ Provided always. That if any perfon take 

S^e? wnt* any tenement for a lefs rent than it was accuftomed 

jhan wfaai, to be Icttcn for, by reafon of sreat ruin or decay, 

ruin«,Grf. burnmg or fuch like occafions or misfortunes 1 

ftJi7b? ^^^^ perfon, his executors or affigns Ihall pay tithes 

jnade only Only after the rate of the reijit referved in his leafc 

iuch rw?. *** ^^ ^^^^ otherwife, as Iqng as the fame leafe fhall 
^ndure. 

Of every 10 s, rent hy the year] Sccfe^. 2. of the 
foregoing decree. It was refolved in the cafe of 
Dr. Meadboufe againft Dr. Taylor ^ that a rent for 
half a year, and afterwards for another half year^ is a 
yearly rent, or a rent by the year within the mean- 
ing of this decree. N(^ 1 30. Giif. Cod. 1 2 2 1 . 

Of 
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Of all boufes] In the cafe of Green and Piper ^ £* 
34 £//z. it was foggefted, in order to hinder the 
granting of a confultation, that the houfe belonged 
to a priory which was difcharged of tithes oy bull. 
But the court replied, that by the Common law 
houfes paid no tithek \ ^d the right in the prelent 
cafe fublifting immediately up6n diis ftatute, whicK 
lays them upon every houfe, no exemption flxaU be" 
jdlowed but to fuch houfes as are fpecially exempte^ 
by the ftatote itfelf. Cro. Eliz. 276. Mo. 912^ 
(jihf.Cod. 1221. 

By reafon of aiy fine er income paid heforehandy or 
dy aipf other fraud or covin'] See feSt. 3. of the faU 
decree. M. 5 Ja. between Skidmore and Eire plain* 
tiffs in a prohibition againft Bell parfbn <)f St^ 
Michael ^eenbitbe in London \ the * cafe was this : 
The faid parfon libelled before the chancellor of 
Jjondpn for the tithes of an houfe called the 
Boar's bead in Bread-flrett in the faid parifli, the 
^cient farm rent whereof was 5 U at the time 
of the faid decree and after \ and that of late a new 
leafe was made of the faid houfe, rendering the rent 
of 5 /. a year, and over that a great income or fine 
which was covenanted and agreed to be paid yearly! 
at the fame day ; that the rent wais paid as a fura 
in grofs, and that ib much rent might have been xt^ 
ferved for the faid houfe, as the rent referved and 
the fum in grofs amounted unto ; which referva^ 
tion and covenant were made to defraud the faid . 
parfon of the tithes of the true rent of the faid 
noufc, which to him did appertain by the purport 
and true intention of the faid decree \ and in tbb 
cafe four points were refolved by the court, i. If 
fo much rent be referved, as was accuftomed to be 
paid at the making of the faid decree (whatfbever 
fine or income be paid), that the parfon can aver 
110 covin ; for the words of the decree be, ^' Where 
gny leafe is or (hall be made of any dwelling-houfe 

\s^ fraud or covin in referving lefs rent (han hath 

been 
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been, accuftpmcd :" So as if the accuftomed rent 
be fcferved, no fraud can be aJlcdgedj for the 
ifraud by the decree is, when lefler rent than was 
then accuftomed to be paid is referved, or if no 
tent at all be referved, tor then tithe (hall be paid 
according to the rent that then was laft before re- 
ferved to be paid, fo as the decree confifteth upon 
four points •, firft, where the accuftomed rent was 
referved ; fecondly. Where the rent was increafed, 
then the tithes mould be paid according to the 
whole rent ; thirdly. Where lefler rent was refcrv- 
cd ; and fourthly. Where .no rent was referved, 
but had been formerly referved. And this aft and 
dectec were very beneficial for the clergy of Lon- 
don j in refpefi; of that which they had before. And 
the defendant in his libel confefleth, that the ac* 
cuftomed rent was' referved; and therefore no 
caufe of fiiit. 2. It was refolved. That as to fuch 
houfes as *rere never letten to farm, but inhabited 
by the owner, this is cafus pmiffus^ and ftiall payno 
tithes by force of the decree. 3. It was refolved. 
That wnere the decree faith, " Where no rent is re- 
ferved by reafon of any fine or income paid before- 
hand ;** albeit no fine or income be paid in that 
cafe, yet if no rent be referved, the parfon fliall 
have his tithes according to the decree; for that is 
put, but for an example or caufe, why no rent is 
referved ; and whether any fine or income were paid 
or no, is not material as to the patfon. 4. It was - 
refolved, That the parfon could not fue for the 
faid tithes in the eqclefiaftical court ; for that the 
aft and decree that raifed and gave thefe kind of 
tithes, did limit and appoint how and before whom 
the fame fliould be fued for, arid did appoint new 
and fpecial judges to hear and determine the fame \ 
and in the end it was awarded that the prohibition 
0)ould ftand. 2 Inft. 660. 

U^^on^ 
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Upmcofnplaintmade^ Sec feS. I g. of tiitforeff)* 
ing decree. In the aforerai4 cafe of Dr. Meadboufe ' 
and Dr. ^afhr^ it was held by the court, that the 
complaint ought to be in writing (and not by wor4 
of mouth only), .in nature of a monfirans de droits 
xleclaring all the title. Noy 130. Gibf. Cod.. 122^. 

Ta the mayor] Purfuant to the aforefaid caifc of 
Skidmore and kire^ diverfe prohibitions have been 
granted (when tithes were fued for upon this fta- 
tute) to the ecclefiajlical court. But when it was 
pleaded in the year 1658, that the right of tithes, 
upon the foundation of this aft, could not be* cog- 
nizable in the Exchequer, by reafon of the provi- 
fion therein made for determining of all controvcr- 
fies before the lord mayor or lord chancellor; it was 
held clearly by the barons, tjiat the court of Ex- 
chequer had jurifdiftion in the caufe, becaufe the 
aft had no negative words in it. Upon which I 
(ball only obferve, fays Dr. Gibfoitj that if affirma- 
tive wgrds will not exclude the temporal court, it 
may be hard to find a good reafon, why, according 
to the foregoing judgments, they (hould exclude 
the fpiritual court. Gibf. 1223. 

Bill for tithe of houfes not within the city of Lon-^ T^^ 
doHj and fo not within the ftatute 37 Hen. 8. It was sZttJIvL 
admitted by the plaintiff, that this demand was 
againft common right, and he did not alledge this 
payment to be either by cuftom or prefcription, 
but that this was the only provifion for St. Saviour*^ 
^outbwark^ in right of which church the plaintiff 
claimed : It was proved that the houfes in the pa- 
rifli had, fince the year 1653, generally paid twelve 
Ihillings per annum -, but no proof that the defen- 
dant's houfe had paid for twenty-five years, but by 
one fingle witnefs ; yet the court decreed an ac- 
count: without direfting an iffue. Bunb*> Ref, xo%. 
fiil.iyzi, Pocock Y. Titmarjb. 

BiU 
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Tithe of KIJ by the vfcar of Crippkgate for twd ftUIIngs 
J^,"* and nine-pence ;^ /^^»»^, according ta the rem 
coftomtry of thc houfes, puffosnt xo thc decree and fhi- 
m ^^ t tute 27 /3?^. 8. and to fuppolt the jtiri(cii(ftioii 
of this court (the ftatute giving power to ^ 
lord mayor of LonJhn to determine, £sfr.) Ttie 
following cafes were t:ited. Hard. 116. 2 Infi. 
660. Lit. Rep. 102, 141, Dtgge 351. ff^atfm 
3^7. Cra.Car.5g6. Hob.it, Several inftances 
were given, where the two (hillings and nine-pence 
fer pound had.been decreed, as the cafe of St. BrWs^ 
Toxiinky v. fFiifoHj AScb. 1 705 ; Sawy& r. MM- 
fordj i^Oiij Grant V. Camunty Micb. 5 ^. C^ 
M. Sheffield v. Serjeant^ 1 658 ; 'St. Smthbfs^ 
Humfrevilk- v. Plumfted ; Aldgate parifh, 2 1 Cat. 
2. But the difficulty m this cafe was, that h^re 
appeared to have been paid from time to time fe- 
veral payments, as ten Ihiflings for -ST/s houle, fix 
ihillings for Borketf%^ and four (fillings for JVbi- 
ieffsj and the charges in the vicar's books ap^ 
pearol to be the fame, though in ibme of them 
the payments fometimes varied, and thc right of 
. . the vicar cannot be deftroyed, but by an uniform, 
conftarit payment. (See the ftatute.) This being a 
thing of great confequcnce, the court took time to 
confider of this decree. 

In Michaelmas tcmty Offob. 26, 1722. thc court 
gave judgment : Baron Price ; That there ought 
to be a general decree for the plaintiff; Moun^ 
ta^ue^ Page and Gilbert direfted an ifTuc to try 
whether there had been fuch cuftomary pay- 
ments, as was fet up by defendants ; and a ver- 
dift was for the defendants. From this decree 
DoAor Bennet appealed, and the decree was cbn- 
ftrmed. Bunb: 106, toy. Pafch. ly 22. Doftor 
Bennett v. Treppas £s? al\ 

An ifllic 
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Aaiflue was dicei^cd ia this c^ffv to try. wh^r Book^oir 
thcr there had beca ;viy variaoon in die pa;^mcM S^^I 
ijif tithef , or fijms of. moAcy hx lieu of thpm, for «<i «p<« 
t«mfef io /.flf»(fo», aqrdrdiog 0? the ftaiute 37 £&». 8, Sri'^lK- 
Jc was now.moyedL that the plaintiff (houM ^ro- ^ «y 
ducc; at the trial the hwks of the former reftors.i hSTh^, 
md although it was pbjefted, that thefe were pro^ '^f^ 
pcrly private books, and tte, plaintiff's own. ^vi, Suki of 
d/cnccy yet as they had before been produced* at ^"^J* 
the hefrin^ of the caufe, and as the iflue to be 
pied is to inform the confcienee of the <:ourt> the 
jvry. ought to luYC all the l^ht the court can give 
thein^ fo per (uriam^jhc plaintiff wa« orderea to 
produce thefe books at the trial. Bunl^. i4^« ISl, 
1723. , DtiJkancf v. T/^as ^ al. 

Aftef* ally notwith^ding. the iettlement by the 
afor^faid decree^ diners prefcriptions for thp pay>« 
t?atnt qi lefier rates than the panbns nfHght recjuire 
t^ the faidjcttlemfiot^asjto pay ipf. for the tithe 
qf an houie^ although, the rent diefeof was 40 A 
9-ye^ or moreO have been gained and all^wed^ 
^ut upon th£ occafion of the rire ofX^ondon in the 
year, ii^66y as to the. iiiurches and houfes thereby, 
qpnfwipd, another flaflifie was msde, namely the 
zz £5? .2,3 C. ^ r. ig. (intitled. An aflt for the bet-, 
ter f^lement of the maintenance of , the par^i^ns^ 
vicars, a^d <;urates, in the pariihes of the city of 
London^) which. is as folbws : " Whereas the tithes 
" in the city of Lffnd^h were levied and paid with 
** great ipequaiity, and are» fince the late dreadful 
*' Fire there, in the. rchujilding of the &me> by ta* 
*^ king away lojne houfes^ altering the foundation 
of many, and the new ereding of others^ .fo dif* 
ordered, that in cajfe they fhould not for the 
time to come be reduced 110 a certainty, many 
** coiitroverlies and fuit^of law might thence a- 
** ril^ I it i& therefore enacted, that the annual cer^ 
** tain ti<hes of the parifhes within the fyld city 
^* and Gbertiea thexcof> whqfe churches. have been 
'^ ' ^ demolilhed. 
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** dcmolHhcd, or in pai^ confamed by the late fir^^ 
** and which faid parifties, hj virtue of an a£fc of 
•• thi^ pitfent parliament, remain and continue 
finale, .as heretofore they were, or are by the 
(aid aft annexed or unite4 • into one parifli ref- 
peftively, fhall be as followed! : that is to lay, 
" the arttioal certain tithes, or fum of ^ money in 
" lieu of fithes; ** of 

The pariQi of Alhallows, Lombard-ftreet 
St. Bartholomew, Exchange ■ ^ 
St. Bridget, alias Brides ■ 
St. Bennet ' Finck -: -^ ■ 



cc 



St. Michael, Crooked-lane 
St. Chriftophcr ■ " 

St. Dionis backchurch 
St. t)unftan in the Eaft 
St. James, Garlick-hythe 
St. Michael, Cornhill 
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100 
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St. Michael, Baffifhiw — — 

St. Margaret, Lothbury^ - - — 

St. Mary, Aldermanbury *■ 

St. Martin, Ludgate — 

St. Peter, Cornhill : — 

St. Stephen, Coleman-ftreet — — 

St. Sepulchre ' > 

St. Alhallows, Breadftreet, and St. John? 

' Evangelift 1 {^^o o 

Alhallows the Great and Alhallows the I 

Lefi ~ ~ J^^^ ^ 

St. Alban, Wood-ftreet, and St. 01aves,7 

Silver-ftfeet ^7^ o- 

St. Anne and Agnes, and St. John Zachary 140 6 

St. Auguftine, and St- Faith *— ~ i;r2 o 
St. Andrew Wardrobe, and St. Anne,> 

Black-friars r^^ ® 

St. Antholin, and St. John Baptift — — 120 o 

St. Bennet,Grace- church,and St. Leonard, 7 ^ 

Eaft-cheap - — J^+^ ^ 

St, 



St. Bcnntet, PaulVwhaffj-and St. Peteft'7 

PaulVwharf l:.-.JI99: o 

Chpft-church, and St. Leonard, Fcrflcr-lanc4o6 o 
St. Edniond the King, and St. Nieh^ksl ^ ' 

^cons — . ■ -• J ?*^ ^ 

St. Geotge, Botolph-lane, and St. Bo^7 

tolph, BiUingfgate ; — ^ , . >}"9 9 

Lawrence Jiirf, and ^.' Magdalen^ Milk- 7 

(treet/. --^ ' ^ J-'^^ ^ 

St. Magnus, and St. Margaret, Newj 

Fifh-ftrcet — ' — * ^- f'T^^ ^ 

St. Michael Royal, and St. Martin Vintry 140 p 
St. Matthew, Friday-ftreet, and St. Peter? 

Cheap • ^ rSO o 

St. Margaret Pattons, and St. Gabriel 7 * " 

. Fenchurch |i20 o 

St. Mary at Hill^cgnd St. Andrew Hubbard 200 6 
St Mary Wooliioth, and St. Mary Wool- 7 x- 
church —.-:-:. -L 1^60 .0 

St. Clement Eaftcheap, and St. Martin f -' 

Orgars — ^1^4^ ^ 

St. Mary Ab-church, and St. Lawrence 7 

Pountney ^ ,JiJ0 o 

St. Mary Aldermary, and St; Thomas? 

Apoftle ~ '- PSO o 

St. Mary le Bow, St. Pancras, Soper-lane^7 ^ 

and Alhallows, Honey -lane — — 3 ^^^ ^' 

St. Mildred Poultrey, and 5t Mary Cole-7 '^ 

church . • . ~ • 5 ^70, a 

St. Michael, Wood-ftreet, and St. Mary? ' - 

Staining • - _/' j^^o a 

St. Mildred, Bread-ftreet, and St. Marga-7 . ^ 

ret Mofes • ^39. o, 

St; Michael, Queenhithe, and Trinity ' 160 o 

St. Magdalen,. Old Fifh-ftreet, and St.'^'V^^ 
Gregory — • .- y^ ^ 

St. Mary Somerfet, and St. Mary Moun-7 

thaw , ^ . i"«» <> 

St. 



«5^ llajpni tmutMH Cftfteir* 

St. NichobB^ Coie-abbey, wad St. Nkho- 7 

' las« 'Qiaves- - -^ J'^^ ® 

^t. OUveg Jmrfs aad St;. Mmin, Itm-l ^^o 

mongpF'laoe . ; " .i ' • _ >• •" y 

fit. Seetoken, Walbcook, and St. Bennct, 1 , ^ ^ 

ShccrEogg . _ , |'°° *> 



8t. Swyi^in, and St. Mary Bochaw 140 o 

St. Vcdj^ ^ias Foftff's, imdSt- MkrhfUd 7 ,^^ ^ 



£)f^. ^ Which cefpedive. £ums of inoaey to be 
pai4 in liea of tithes within th^ ^d refpedlve pa- 
riihes, and i^ifed 9^hfimMfi<T is dirked, fiiali 
be die rcfpedive rf^rtam annual maintenance (over 
and abo^e gl^bos.and pprquifites,. gifts and be- 
Quefts, tx> the relpe&ive parlbo, vicar, and curate 
W ¥9 Pf^4^ for (^ Wte. belng^ J)r %q their fuc- 
ccflbrs rrfpcffti^ly, or /» lOCiheps tor their ufe) rf 
the HTaid ) refpe&iye.4)arfons,. . vicars, and cwates, 
who fhaB Jbe }egaUy^ i^tftituted, induced) and ad- 
ttiitttA ^i>to the refpedive parifhes aforefaid. 

Se£f. 4^ ^, 6, 7. And for the noore equal kvy^- 
ftg 6f thp fame upon the feveral houfes, buildings^ 
and other hereditatpent( within the refpe&ive pa^ 
fllhes, affcffmcnrs were ordered to J^e made before 
July 24, j6jj^ iipon all houfes, (hops^ warehoufes^ 
ited* cellars, wharfs, keys, cranes, water'* houfes, 
tofts of ground (reaiaimag unbuilt) and aU other 
Kbreditan^enta whatlbever (except parfonage and 
vicarage houfcSf) the whole rcfpcAive fum by thia 
iSb appbinted, sir fo much of it as is more than 
what each impr<^riatx>r is by this aA injoined ta 

f Sefi. S. And three tranfcripts of the affeflment* 
were to be made 5 one to be dqjofitcd amoogft 
tfie recotiJs of the city, anorfier in the regiftry' 
of the bifhop of Lonchn^ aad another in the pa- 
rifli veftry rc4>e6l:ively, for a perpetual memoriai 
thereof 
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Self. 9. The fums aflefled to be paid tO the te^ 
fpeftive parfons, vicars, and curates, at the four 
fhoft ufual feafts, to wic, at the annunciation of 
the blefled virgin, the nativity of St. John Baptift^ 
the feaft of St. Michael the Archangel, and the 
nativity of our Blefled Saviour, or within fourteert 
days after each of the feafts aforefaid, by, equal 
payments \ the refpe<5live payments thereof to be- 
gin and commence only from fucb time as the in« 
cumbent ihall begin to officiate or preach as in* 
cumbent. 

Sen. 10. Impropriators fhall pay what bona fid^ 
they have ufed and ought to pay to the refpeftive 
Incumbents at any time before the faid late fire \ 
the fame to be computed as part of the maintenance 
of fuch incumbent. 

Sell. II. And if any inhabitant Ihall refufe of 
negleft to pay to the incumbent the fum appointed 
by him to be paid, (the lame being lawfully 
demanded upon the premifles \) it (hall be lawful 
for the lord niayof, upon oath to be made before 
him of fuch rcfufal or negleft, to grant out 
warrants for the officer or perfon appointed to 
coiled the fame, with the afilftance of a conftable^ 
in the day time, to levy the fame hy diftrefs and 
fale of the goods of the party fo refufing or neg- 
lecting ; reftoring to the owner the overplus over 
and above the faid arrears, and the reafonable 
charges of making fuch diftrefs* 

Sell. 12. And if the lord mayor fliall refufe 
or negledt to execute any of the powers to him 
given by this z&, j it fhall be lawful for the lord 
chancellor or lord keeper, or two or more of the 
barons of the Exchequer, by warrant under their 
hands and feals refpcftively, to do. and perform 
what the faid lord mayor misHt or ought to have 
done in th(^ premifles. ^ 

Sell. 14. Provided, that no court or judge, ec* 
cleli^ftical or tcfnporal, fhall hold plea of or for 

S - any 



any the film or fums of money due and owing, ot 
ta be paid by virtue o^ this aft 5 other than the 
perfons hereby authoriz<ki to have cognizance there- 
of : nor fhall it be lawfilil to or for any parfon, vi- 
car, curate, or incumbeht, to convene or fue any 
peribn aflefled as aforefatd, and refufing or neg- 
lefting to pay the fame, in any court or courts, or 
before any judge or judges, other than what arc 
authorized and appointed by this aft for the hear- 
ing and determining of the fame, in manner afore- 
faid. 

• Seff^ 1$. Provided aMb, that it (hall be lawful 
for the wardens and minors, canons of Sf. TauVs^ 
parfon and proprietors of the reftory of the parifh 
of 5/. Gregory aforefaid, to receive and enjoy all 
tithes, oblations, and duties, arifing or growing 
due within the faid parilh, in as large and benefi- 
cial manner as forrtierly they have or lawfully might 
have done. 

And for the better recovering the fums of mo- 
^ ney which (hall be due according to the direftions 
of this aft, and for the levying of arrears where 
the occupier removes from the premiflTcs, or the 
houfcs have flood empty, a decree was made in 
the year 1713, by Harcourt lord chancellor, af- 
(iftcd by the barons Bury and Pr/V^ in the cafe of 
Savage and JVood^ clerks, againll Harding and 
others. Shaw's Par. L. 45. 

The ftatutes concerning building fifty new 
churches in or near London and Wiftminjler^ and 
providing for the minifters thereof, are as follow : 
StcU. 9 Ann. cap. 22. fell. 2. The money arifing 
by the doty on coals imported into the Thames^ of 
2 J. ^^r chalder from 14th Afoj 1716, and ^s. till. 
aSth September 1724, is to be paid into the Exche- 
quer, and appropriated for building fifty ntw 
churches, of ftone and other materials, with towers 
ox fteeples to each, and for purchafing fites of 
churche« and church-yards, and burying places, itt 

or 



of near London and tVeJlminfter^ and for making 
fuch chapels, as are capable thereof, parilh churches % 
and for purchafing houfes for minifters, and for 
applying 4000/. per ann, cue of the faid duties, 
towards the repairing the collegiate church of 5/* 
Peier fVeJlmiftJler^ and 6000 /. per ann. towards the 
finifhing Greenwich hofpitaL 

Se£i. 3. There fhall be fifty churches built^ where- 
of one fliall be in the parifh of Greenwich. 

Sell. 4. Chapels already built, if fit, may be 
converted into parifh churches. 

Se£t. 5. The queen, by letters patent, may no- 
minate commiflioners, who fhall inform themfelves 
in what parifhes the rlew churches are moft neceffary 
to be built, and of proper places to build them, 
and of church-yards and burying places to be 
bought J and fhall limit the diftinft parifhes, f^c, 
* Slat. \o Ann. c. 11. fe5l. i. The commiflioners 
for fifty new churches, or any five of them, are re- 
quired to meet as often as they fhall have occafion, 
for building fifty new churches* 

Setl. 2. The commifTioncrs may purchafc lands, 
6fr. as they fhall think proper for the faid new 
churches, and for church-yards, and for miniflera 
houfes. 

Se£t. 3. The lands fo purchafed (hall be con- 
veyed to five or more of the commiffioners and 
their heirs, and they are to caule the churches to 
be built, and chapels already built to be made pa- 
rifh churches, and to provide houfes for miniflers, 
afnd church-yards to be made and inclolcd. 

Sell. 4. They may provide more than one ceme^ 
tery for any new parifh church, and without the 
bounds of the parifh ; add the ground purchafed 
for that purpofc fhall be taken as parr of the pa^" 
rifh, after the purchafe and confecration thereof, 
and (hall be difcharged from any fates to the other 
parifli out of which it v/as tuke;^* 

S 2 SeSi. 
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Se£l. 7. The trcafury may iffuc out of the mo-^ 
ney arifing by virtue of iJiis or the former aft 
9 /inn. c. 22. fuch fums as five of the commiiEo* 
ners (hall think neceflary for purchafing lands, fcfr. 
\7hich money fhall be paid to fuch perfon as the 
crowa (hall appoint treafurer thereof, not being 
a commi(rioncr -, and (haU be accounted for by fuch 
treafurer, and di(burfed according to fuch drders 
as he (hall receive from the commiflioners for the 
faid ufes -, fuch treafurer to be accountable to the 
exchequer, and t6 give fecurity approved of by the 
treafury. 

SeS. 8. The commiffioners may, by a parchment 
writing inrolied in chancery, afcertain the bounds 
of the fite of each new church, and minifter's 
houfe and church-yard, and alfo the diftrift of each 
parifh for every new church ; and after the inrol- 
ment of fuch writing and confecration of the church, 
fuch diftrift (hall be a diftinft pari(h, except touch- 
ing rates, relief for the poor, and rates for the 
highways. 

Se£!. 9. The commilTioners may, by writing in- 
rolled in chancery, take a part of any of the large 
pari(hes in and about London and IVeftminftery where 
any new church (hall be made, and unite the fame 
to any other lefler parifh next adjoining, wherein a 
church is already built. 

Se^. 10. There (hall be a^ reftor in every new 
cliurch, and where there is a morning preacher in 
any chapel which (hall be converted into a pari(h 
church, fuch preacher (hall, after the confecration, 
be the firft reftor,, without any admi(rion, inftitu- 
tion, or indudtiori -, and in every other new church, 
the firft reSor (hall be appointed by the queen •, 
und he and his (iicce(ror5 are incorporated, and fhall 
be called the reftor of fuch new church, by the 
name that (hall be given to it in the ad of confe- 
cration i and tKe freehold of the new church, fcfr. 
{hall be in him and his fuccefTors ^ and he and they 

may 
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may purchale laridg, not exceeding the yearly va- 
lue of 200/. for each church. 

Se£l. 11. The commiffioners may enquire of the 
right of patronage, fcf r. of any church from which 
any part ftiall be taken as aforefaid, and treat with 
the perfon who hath the righl, for the dividing 
fuch parilh, and the tithes and dues thereunto be- 
longing, to take effeft after the firft voidance, ahd 
for fettling the right of patronage of each new 
church. 

Se£l. 12. Such fettlement fhall bind infants, fc?f. 

Sell, 14. Until fuch fettlement can be made of 
the right of patronage in every new pariflb, the 
crown (hall prefent upon any avoidance. 

Seil. 15. The reftors of every new church (ex^ 
cept the prefent preacher in a chapel) fhall be pre- 
fented, inftituted, collated, and incjufted, as other 
reftors are ; and they and the church-wardens fhall 
be fubjcft to the ordinary. '-^ 

Se£I. 1 6. This aft fhall not deprive the fuccefTors 
of the reftors or vicars of the parifh churches, out 
of which any part fhall be taken, of any tithes, or 
other profits, until fuch agreement for dividing the: 
parifh be made and inrolled. 

Se^. ly. This aft fhall not prejudice any propri- 
etor of a chapel made a parifh church, or his in- 
terefl in any pews, without his confent under hand: 
and feal. 

Self. 18. If any proprietor fhall fell his intereft ,. 
in a pew in any chapel, it fhall be fold only to an: - 
inhabitant of the parifh. 

St£l. 19. The firft church-wardens, overfeer^ of 
the poor, and furvieyors, and other parifh officers, 
of every new parifh, fhall be elefted by the com- 
miffioners, out of the inhabitants, within a montk 
after the conlecration of the church ; and all fuc- 
ceeding parifh officers fhall be chofen and fwora 
yearly in every new parifh, according to taw. 

S 3 5^^?. 
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Se5I, 20. The commiffioners, with the conlcnt 
of the ordinary, may, by writing inrollcd in chan- 
cery, name a number of the inhabitants of each 
new parifti to be veftrymen, who (hall have the 
fame power as the veftrymen of the parilh out of 
which the new parifli is taken \ and if there arc no 
feleft veftrymen in that parifh, then as the veftry- 
men of the pariih of St. Martin in the Fields in 
Middlefex now have ; and upon the death or remo* 
val, f^c. of any veftryman, the reft may chufe 
another, being an inhabitant and houfliolder. 

SeS. 21. All parochial cuftoms, £s?r, ufed in any 
parifti fliall, notwithft^nding fuch divifion, conti^* 
nue in both parifties.N 

Sed. 22. The conimiffioners, with the confent of 
the minifters, church-wardens and ovcrfecrs of the 
poor, and of the veftry, or of twenty of the prin- 
cipal inhabitants where there is no feleft veftry, 
from which parifti any part fliall be taken, and of 
the parifti to which it ihall be appointed, or elfe 
the refpedive minifters, parifti officers, veftrymen 
or principal inhabitants, with confent of the ordi-^ 
nary, by writing inroUed in chancery, may make a 
perpetual divifion of fuch parifties as to church 
rates, the poor, highways, and other parifti rates ; 
and may fettle any annual fum., or confideration in 
rcfpeft thereof, or for equality of fuch divifion. 

Se£l. 23. Until fuch agreement be made, the 
parifli rates fiiall be afleftTcd and levied through all 
parts which belong to fuch prefent parifti. 

Se5l, 24. The parifti officers," with the veftry or 
principal inhabitants of each parifli, may meet eve- 
ry year on Tuefday in Ealler week, or oftner, upon 
notice given on the Sunday before, and after morn- 
ing fervice aflefs the rates for the poor, ^c. and 
other parifti rates, and apportion the faid rates up- 
on every part of fuch prefent parifli fo divided ; 
which rates fliall be affeflid and colledbed in each 
diftrift by the proper officers, who ftiall diftribute* 

the 
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the races in rsafonable . prpportions for cverjrdiP 
tri&^ for the relief of the poor, 6?^. and other pa- 
rifli rates within fuch diftrid. 
• Sect. 25. When fuch yearly agreements (hall not 
be made for diftributing fuch rates, the parilh ofH^ 
€ers for jche diftriA then remaining to fuch prefenp 
church may aflefs and collect of the inhabitants^ 
through the limits of fuch pariih) all rates and 
taxes, as they might, jhave done before any di- 
vifion. 

SecL 26. This a&ihall not invalidate anyecckr 
(Mftical law of the churqK of England^ or deftroy 
any of the rights of the biOiop of London or any 
other local ordinary, of any archdeacon, chanixUor 
oroificiaL • 

Sect, 27. He and they may vilit, inftitute and 
exercife ecclefiaftical iurifdidion in ali pari(hes to 
be erefted or divided, as in any other parifli. 

Sect. 30. The monies, to be iffucd in purfuancc of 
this and the former ad for building churches, fliall 
be iflued without fee. 

Sect. 31. No burial (hall be in or under any of 
the churches intended to be built. And the com- 
mi(fioners may fettle what fum (hall be paid to the 
re£tor and church-ofikers for burials in the church-^ 
yards. 

Stat. 12 Ann. flat. i. cap. 17. feet. l. The New. 
church in the Strand^ after it is finilhed, Ihall be 
deemed one of the fifty churches to be built in pur- 
fuance of the ad: 9 Ann. cap. 22, f^c. 

Sect. 4. In every new church to be ereded in 
purfuance to thea6t 10 Ann. cap. 11. within Step^ 
ney parifl}, the firft redor fhall be nominated by. 
the principal and fcholars of Brazen Nofe College in 
Oxf&rd^ and in every chapei^ in the fame parilh 
which (hall be converted into a parochial church. 

Stat. I Geo. 1. cap. 23. fe^. 2. AH monies 
which (hall be raifed by the duty of 3 s. per chal- 
dcr upon coals imported into the ^bames^ from the 

S 4 5t7th 
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-2 jth of September 1724, to the 28th of September 
1729, by virtue of this aft, Ihall be brought into 
the Exchequer ; and are appropriated for ,the pro- 
viding maintenances for the miniilers in the neW 
-churches to be ereded in and about London and 
WeJiminfteYy and fhall be iffued in fuch manner sft 
(hall be dircfted by parliament. 

Self. 4. The king may by letters patent ap- 
point commiffioners, wtus or any five of them, 
ihall have power to execute all the powers, 6fc. in 
the faid aAs ; and alfo to inform themfelves in 
what manner a due maintenance may be provided 
for the faid minifters. 

S^i. 4 Geo. I. cap. 14. fe£l. i. The commiflio- 
ncrs appointed by virtue of the two a&s 9 Ann. 
eap. 2-2 . and i o Ann. cap. 1 1 • (hall caufe the church of 
St. Gileses in the Fields^ to be rebuilt, and the faid 
church Ihall be taken as one of the fifty new 
churches* 

; Sell: 2. The profits of the fourth gallery fliall 
be applied to the ufe of the poor of the faid 
parifh, 

Stat. 5 Geo. i. cap. 9. fell. 4. All the moniesf 
arifing by the duties on coals imported into the port 
of London after Lady-day 1719. and before Lady- 
day 1 75 1, fhall be paid into the Exchequer, and 
appropriated to the fevcral ufes in this aft pre- 
fcribed. 

S^H. s* For raifing the fum of 360000/. in fuch 
proportions as fhall be needful for building the 
fkid churches, a yearly fund of 21000/. fhall after 
Lady-day 17 19. during thirty-two years, beafecu- 
tity for paying principal and intercfl of the faid 
360060/. 

Sell. 6. The treafijiy are to dircft the officers of 
the Exchequer to receive by way of loan fuch fums, 
^ the commiffioners fhall think necefTary for the 
buildings, repairs and other purpofes, by the afts 
^yfyn. cap.%2, And iQ 4nn* cap. 11. intended,* 
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and to allow intereft at 4 /. per cet^t. and the monies 
. fo lent fhall be tax-free ; and the lenders fhall have 
tallies of loans, and orders for payment; the 
principal to be paid in courfe, and the intereft every 
three months -, and no fee fhall be taken for pay- 
ment; and the faid fund of 2 toco/, per annum 
fhall be liable to fatisfy fuch orders without being 
diverted to any other ufe, on pain of treble coils 
to the party grieved ; and fuch orders (hall be af- 
iignable according to the courfe of the Exchcquen 

Sell. 7. The monies arifing on credit of the faid 
21000 L per annum^ and all the monies of the faid 
fund (hall be applied towards building of churches, 
(^c. repairing IVeftminfter' Abbey ^ finifhing Green^ 
wicb'Hcfpitalj making provifion for miniftcrs, €s?r, 

SeS. 8. The principal of the loans, together with 
the monies fupplied out of the fund, Ihall not ex- 
ceed 360000 /. 

Se^. 9. The treafury are to iflue out the monies , 
arifing by loan^ and out of the riionies of fuch fund^ 
fuch fums as the commiflioners ihall think necef* 
fary \ which (hall be paid to fuch perfon as his ma^ 
jefty fhall appoint to be the treafurer, who is to 
difburfe the fame according to fuch orders as he 
ihall receive from the commiffioncrs, and is to be 
accountable in the Exchequer, and fhall give fecu-* 
rity, to be approved by the treafury. 

Sell. II. AH the powers and claufes in the faid 
a£fcs of 9 Ann. cap. 22. and 10 Ann. cap. 11. and 
I Geo. I. cap. 23. or in any other ad for building 
the faid churches, fhall continue. 

SeS. 12. The king may appoint commiflioners 
to execute the powers in the faid recited afts and in 
this aft, touching the building and repairing of the 
. Jaid churches. 

Stat. 12 Geo. i. cap. 39. feS. i. The fum of 
2500L part of the fum of 360000 /. by the adt 5 
Geo. I. cap. 9. appointed to be raifed, fliall be al- 
lotted for the rc6tor of the New church of St. Mary. 

U 
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U Strand^ and the treafurer (hall difpole x^ the 
iaid 2.500 L according to fuch orders as he (hail re-, 
ceive from the commiflioners, in purchafing lands» 
fcfr. to be conveyed to the reftor of the faid New 
church and his fuccefibrs for ever ; and in the mean 
time place out the fame by order of the commiP 
fioners, on real fecurities or publick funds. 

SeSt, 2. And for a farther provifion for the tc&qt 
of Saint Mary le Strand^ the fum of 125 L per ann. 
jhall be raifed by an equal pound rate on the inha*- 
bitants (except, the re£lor, and fuch as (hall not 
pay to the poor) within the di(lri& appointed for 
the pari(h of Sl Mary le Strand : And for that pur- 
jx>fe the re£bor, churchwardens and veftry, are 
yearly on Eafter Tuefda^j or within fourteen days af« 
cer, on notice given in the church after divine ier- 
vice the Sunday before, . to make an afieflment on 
the inhabitants for raifing by an equal pound-rate 
fuch yearly fum for the maintenance of the reftor ; 
iind if the veftry (hall negledt to make fuch afleflT* 
ment, it (hall be lawful for the churchwardens 
alone at any time within fourteen days after fuch 
negleA to make fuch a(ie(rment. 

SeS. 3. If the churchwardens (hall negled: to 
make the afieiTment, they (hall forfeit 100/. to be 
recovered by any perfon who will fue. 

Sell. 4. The aflc(rment (hall be allowed by two 
juftices of Middlefex^ and the fums (hall be collec- 
ted by perfons nominated by the veftry or church-, 
wardens ; . and the collc&or rcfufing to aft (hall 
forfeit to the crown 100 /. to be recovered as above. 

SeSl. 5. If any perfon fhall refufe to pay the fum 
afleflcd, it (hall be lawful for the collcdor by war-- 
rant of two juftices to levy the fame by diftrefs and 
fale of goods. 

,Se£l. 6. If any perfon (hall find himfdf gtievcd 
by any afle(rment, on complaint made and notice 
in writing, within fixda,ysafterdemandof the mo-- 
nics afle(red, given to the coUedtors, the juftices. 

of 
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of peace of Middlesex at their next quarter-feiEons 
are to hear and determine the fame. 

Sc3. 7. Where any houfes, 6fr. Ihall be unoc-. 
cupied, and where any inhabitants fhall remove du- 
ring the continuance of the affeiTmenty the monies 
aflefled not exceeding one quarterly payment Ihalt 
be levied on the next tenant. 

Sect. 8. The churchwardens, within fourteen 
dajs after every affeffment and the appeals deter* 
mined,, fball make two tranfcripts thereof in parch- 
ment and fubfcribe the fame, and within two days 
(hall deliver one of them to the reftor, and the 
Dchcr ftiall be fet up for three weeks in the mofl: 
publick place in the church, and afterwards remain 
in the veftry. 

Sect. 9. The produce of the faid yearlv fum of 
125/. fhaU be tne annual maintenance or the rec- 
tor, over and above fuch furplicc-fees as belong to 
the redtor {Eafter offerings excepted), and the houfc 
for the habitation of the redor, and over and above . 
all gifts and benefits, not exceeding in the whole 
the yearly value of 200/. 

Sect. 10. The reftory of St. Mary U Strand (hall 
not be held in commendam. 

Sect. II. If the commi(fioners (hall purcha(c a 
houfe for the habitation of the rcftor without^ the 
bounds of the parifli Cbut near thereunto), the houfc 
fliall, after the inrolment in Chancery of the bar- 
gain and fale, whereby the fame (hall be convey- 
ed, be deemed part of the parifli of St* Mary It 
Strand. 

Sect. 1 2. The parifli clerk of St. Mary le Strand 
(hall be a member of the corporation of parifli clerks. 
' Sect. 13. If'anyfuit be commenced for any thing 
done in purfuance of this aft, the defendant may 
plead the general ilTue, fc?f. and on verdift, i^c. 
(hall recover treble cofts. 

Sect. 14. This aft (hall be a publick aft. 

Stat. 
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Sfat. i^Geo. i. cap. 35. y^r/. i. The parilhioners 
of the parifh of St, Catharine Cree-Cburcby other- 
wife Chrift'Cburcb^ London, fliall pay to the maftcr 
and fellows oi Magdalen College, Cambridge, during 
their cftate in fee in the impropriate reftory and 
tithes of the faid parifh, 1 50/. per ann. clear of dc- 
duftions, at the four'ufual fe^ft-days, in lieu of 
all tithes, oblations, offerings, fruits, profits and 
advantages, from the owners or occupiers of any 
houfes, &?r. within the faid parifh, and for the im- 
propriator's providing the parifh with a curate. 

SecL 3. If default fhall be made in payment of 
the feid yearly fum of 150/. thirty days after any of 
the faid feafls -, oath of fuch default being made 
before any of the barons of the Exchequer, or be- 
fore the lord mayor of London, or any juflicc of 
peace for that city, it fhall be lawful for the faid 
baron, (^c. to fummon fuch perfons as fhall have 
been appointed to coUeft the faid monies, and fuch 
other perfons as they fhall think necefTary, and to 
inquire of fuch default -, and if fuch coIJeftor hath 
received any monies, and neglefted to pay the 
fame, it fhall be lawful for the laid baron, (^c. to 
ifTue warrants to diflrain the soods of fuch coUec- 
tors, towards fatisfaftion of fuch money, and to 
fell fuch goodis •, and for want of goods, to ifTue 
their warrant for imprifoning fuch deficient collec- 
tors, till payment be made : And if fuch coUeftor 
fhall not fatisfy the monies for which he fhall fland 
committed, within ten days, or if the duties fhall 
not be paid to the coUeftor, it fhall be lawful for 
the faid mafler and fellows, 6?r. to diflrain for the 
arrears, upon any the goods of the parifhioners ; ^ 
and the goods fo diftrained to keep four days, to 
be appraifed by two perfons, and fold for payment 
ofthe money. Provided, That no diflrefs be made 
on the goods of any perfon for more than 5 /. Pro- 
vided, That fuch payment arifing by diflrefs, fhall 
in no wife difcharge the imprifonment of any col- 
lector 



latDjS concernino: €(tl)C£i» 269 

Icftor tjn payment be made to a veftry ; which be- 
ing paid Ihall be applied in eafe, of the next rate : 
And if the goods of any inhabitant be dift rained, 
the coUeftor fliall fatisfy the money, together with 
his charges, out of the firft money that Ihall come 
to his hands. 

Sect. 4. The churchwardens and veftry are re- 
quired yearly on the 2gthoiMarcb (notice being 
given in the church the Sunday before) to make an 
afleffment by a pound-rate, upon all occupiers of 
houfes or tenements in the parifh, for raifing the 
laid yearly fum of 150/. in lieu of tithes, &c» 
which rates fliall be fubfcribed by the alderman of 
the ward, or any two juttices of peace for the city ; 
and the fums fliall be collefted quarterly, by fuch 
perfons as fliall by the veftry be yearly appointed. 

Sect. 5. If any perfqp fliall find himfelf aggriev- 
ed by any rate, on complaint to the alderman of 
the ward, or to any two juftices of the peace for the 
city, within ten days after notice of fuch rate given 
to the party aflefled, the faid alderman or juftices 
fummoning the party arid the churchwardens fliall 
have power within five days to hear and determine 
the matter. 

Sect. 6. Ifanyperfon fliall refufe the office of collec- 
tor (not being privileged from ferving parifti offices) 
it fliall be lawful for the veftry to impofe a fine on 
fuchperfon, not exceeding 10/. which fliall be le- 
vied by diftrefs and fale of goods, by warrant of 
the lord mayor or two juftices of peace, to be ap- 
plied to the ufe of the poor •, and it fliall be lawful 
for any veftry to appoint other coUeftors inftead of 
thofe rcfufing, dying, failing or removing. 

Sect, y. Colledors fliall not be obliged to ferve 
the , office more than one year, and fliall be ex- 
empted from the office of overfeer or coUcftor for 
the poor. 

Secl. 8. Every colleftor fliall quarterly or oftner 
account for^ and pay to the receiver appointed- by 

the 
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the vcftry, all money colle6led over and abovg the 
faid 1 50 /. and in cafe of neglcft, the like remedy 
Ihall be had, as is provided for the recovery of the 
fum ; and fuch overplus monies (hall be difpofed of 
as the common flock of the parSh. 

Sect. 9. If any perfon ihall negleft to pay the mo- 
ney aireiTed, four days after demand, or perfonal 
notice given, or left in writing at the place of 
abode of fuch perfon, then (the time of appeal being 
lapfed, or the appeal determined) it (hall be law- 
ful for the coUeftor in the day-tinie to enter into 
any houfe of fuch perfon (taking to his alTiftance 
the conftable or other peace officer) to diftrain the 
goods of fuch perfon, and to fell the fame for fa- 
tisfaftion of fuch rate. 

Sect. ID. If any lofs or deficiency Ihall happei> 
in the faid rates, the fame fhall be made good by 
reaflefTment to be added to the nes;t rate *, and if 
the churchwardens and veftry fhall negleft to make 
fuch rates and to appoint colle&ors twenty days, it 
fhall be lawful for uich churchwardens alone within 
ten days after fuch negleft to make fuch rates, and 
to appoint colle<5tors ; and if fuch churchwardens 
(hall negle£t, &^. they fhall be committed to pri- 
fon till fuch rates, &c. be made, and collectors ap- 
pointed. 

Sect. 1 1 • The inhabitants fhall repair the chan- 
cel of the faid parifli church, and receive all pro- 
fits from burials in the church, and all other profits 
which fhall arifc by the chancel; the cuftomary dues 
payable to the curate excepted. 

Sect. 12. The yearly fum of 70/. fhall be paid 
by the matter and fellows of Magdalen College in 
Cambridge^ out of the fums to be paid to them 
by this aft, to the officiating curate, clear of aU' 
deduftions, by four equal payments on the feafl 
days before-mentioned i and it fhall be- lawfuf for 
the perfons appointed to colledt the rates, out of the 

mo- 
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monies coUcftcd, to pay the faid 70 /. per annum to 
fuch curate ; and the curate fhall take to his own 
ufe the furplice fees. 

Sect. 1 3. If any a&ion (hall be commenced againft 
any perion for what he (hall do in purfuance of this 
VL&y he may plead the general iflue, and on a ver- 
dift, (^c. (hall recover treble colls. 

Sect. 14. This ad fliall be a publick act. 
Stat. I Ceo. 2. cap. 15. feet. X2. For railing a 
maintenance for the rector of the New church in 
the Hamlet of SpittlefieldSy within the pariih of 
St. Bunftan Stepney^ the fum of 3000/. part of the 
monies intended by the act 1 Geo. i. cap. 23. to be 
raifed for provifion for minifters of the fifty New 
churches, (hall be allotted for the (hare which the 
rector of the New church (hall have. 

Sect. 2. In lieu of a certain fum of money, to be by 
the commiffioners appointed to be paid to the rector 
for every burial, and towards railing the yearly fum 
of 1 25 /. agreed to be raifed within the d^rict, and 
paid towards the maintenance of the rector, there 
ihall be paid to the churchwardens of the New pa* 
ri(h the fums following, viz. for every burial in the 
churchyards, fuch fums as the veftry (hall with the 
cpnfent of the ordinary fecde, not exceeding 30 x. 
nor lefs than 2 s. (fees on the burial of any perion 
who received alms, to be p^d by the ovcrfeers of 
the poor) ; and for the liberty of making vaults, or 
fctting up any monument, fuch fums as the veftry 
ifaall appoint ; and from the confecration of the 
church, and the induction of a rector, it (hall be 
liwful to depofit any corps in the vaults under the 
church or fbreple, fo as the floor of fuch vaults be 
not broke ^ and fuch money as (hall be appointed 
by the veftry for depo(iting the corps (hall be paid 
to the churchwardens towards the maintenance of 
the rector. 

Serf. 3. 
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Sect. 3. It ftiall be lawful for the churchwardens 
to make vaults, and fet up monuments, and de* 
pofit corps, without any hindrance by the rector. 

Sect. 4. Towards the further maintenance of the 
rector, the churchwardens Ihall yearly pay to him 
125/. without deduction for taxes, at the four ufual 
feafts, out of the monies received in purfuance of 
this act ; and if fuch monies Ihall be deficient, 
then out of any publick monies belonging to the 
parifti, not arifing by any poor rate or pound rate, 
as the veftry (hall direct, which other money fhall 
be made good out of the next furplus of the burial 
monies. 

Sect. 5. If default be made in payment of the 
yearly fum of 125/. to the rector twenty-one days 
after any of the days of payment, the rector may 
recover the fame againft the churchwardens by ac- 
tion of debt, 6f r. 

Sect. 6. It fhall be lawful for the rector, inftead 
6f proceeding by action, to make his complaint of 
fuch default to any one juftice of peace for Middle^ 
fex ; and oh fuch complaint, arid oath made of the 
fame in arrear, the juftice by warrant may fummon 
the perfons making default, at fuch time as he 
, Ihall appoint, not exceeding four days from the 
date of the warrant •, * and if fufficient caufe (hall 
not be (hewn (oath being made of due notice of 
fuch fummons, in cafe the party concerned (hall 
not attend) the juftice may by warrant caufe all 
fuch monies in arrear to be levied by diftrefs and 
fale of goods, the cofts to be afcertained on oath 
before the juftice •, and if fufficient diftrefs cannot 
be had, the juftices arc to commit the offenders to 
the common gaol till they have paid all arrears. 

Sect. 7* All fuccecding churchwardens (hall be 
liable to make good out of any parifli monies in 
their h^nds all arrears of the faid yearly fum of 
125/. as aforefaid, fo as fuch arrear do not exceed 
one year's payment, and fo as fuch action be com- 
menced. 
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tnenced, or complaint made againft the fuccceding 
churchwardens, within three mdftths after their be- 
ing fworn into the office. 

SecL 9. The reftor, churchwardens and over- 
feers for the poor of the New parifli, and all pe^- 
fons who have ferved or paid fines for the office of 
churchwarden or overfeer of the poor, for the 
hamlet of Spittlefields^ or the New parilh, fo long 
as they (hall continue houfholders, within the parifh 
and pay to the poor's rate, fhall be the veftrymen 
of the New parilh, and (hall meet from time to tim^ 
on notice to be publilhed in the church by order 
.of the rector, churchwardens or overfeeds, on the 
Lord's day next preceding, after divine fervice; 
and the faid veftrymen (hall elect a lecturer, as al(b 
churchwal-dcns, fidefman, pari(h clerk, aiid all 
other officers, who were ufually dhofen for the ham- 
let ; and alfo elect and put out the Sextoft, Grave- 
diggers and all other officers and fervants to be em- 
ployed about opening the pews or otherwife in the 
church ; and the lecturers (hall be admitted by the 
rector to the ufe of the pulpit. 

Sect. io» The diftrict fet out for a New pari(h 
(hall *be a diftinct pari(h, the name of which 
(hall be given to the church in the act of confecra- 
tion \ and the^ inhabitants (hall be difcharged as 
well againft the rector of the New church, as againft 
the rector of the parilh of Stepney^ from all fmall 
tithes, EaJier-oStvin^Sj garden penies, ind all 
Other duties arifing within the New parilh. 

Sect. 1 1. All great tithes, or Modus or compofi- 
tion in lieu thereof, within the New pari(h, (hall 
continue to be paid to the principal and fcholars of 
King^s Hall and college of Brazen Nofe in Oxford^ 
or the perfons to whom they belong. 

Sect. 14. The provifions hereby made for the 
rector (hall be the annual maintenance of the rec- 
tor, over and above furplice . fees, and the houfc 
' for his habitation, and over and above all gifts and 

T bequcfts 
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bccjucfts to the rcaor; Provided, That no fiir- 
plice fees upon any burial fhall be taken by th^ 
rector, unlefs where he fhall be defired to perform 
the burial office or part thereof in the church, and 
the corpfe be carried into the church, and thai 
6nly fuch furplice fees as fhall be fettled by the ve* 
firy with the confent of the ordinary, who are alfo 
to fettle all other fees payable to each other officer 
belonging to the church. 

Sect. 1 8. The payments for repairing the high- 
ways within the parifh of Sieptuy fhall 1x the fame 
as they were before this act* 

StaL 2 Geo. 2. cap. 30. feet, i. Towards raifing 
^ maintenance for the rector of the New church in 
' the hamlet of fTafpng Stepney^ in the parifh of 
% St. Dunjfan Stepney in MddlefeXf the fum of 3000L 

fhall be allotted as the fhare which the rector fhall 
have out of the monies intended by the act i Cec. i. 
cap. 23. 

Sect. 2. For the better maintienance of the rec- 
tor, there ftiall be paid to the churchwardens, for 
every burial in the church-yards, fuch fums as the 
vcftrymen, with confent or the bifhop, fhall fettle, 
not exceeding 30 J. or lefs than 2s. (fees for buri- 
als of the poor to be paid by the ovcrfcers) and for 
liberty of making vaults or monuments in the 
church-yard or church, fuch fums as the veftry- 
mcn fhall appoint ; and corps may be d^ofited in 
any vaults belonging to the church or fteeple, ^ 
as the floor be not broken up •, and the money for 
deporting the corps fhall be paid to the churdi- 
wardens towards the maintenance of the rec-tor. » 
Sect. 4. Towards the better maintenance of the 
rector, the churchwardens fhall pay him the yearly 
fum of 100 1, tax-free, at the fourufual feafts, 
out of the monies received in purfuance of this 
act. 

Sect. 9. The rector, churchwardens and over- 
fecrs of the poor, and all pcrfons who fhall pay 2 s. 

per 



-J 
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fer mondi €o the poor, and no others, (hall be 
veftrymen of the New porifh, s^ ihall meet, &r.^ 
5/tf/. 3 Geff. 2. /ra^. 3. y^^. I. Towards raifing 
a maintenance for the re£tor of the New church of 
St. Mary of Stratford Bow in the cppnty of Mid^ 
dlefex^ the fum of 3500 /• part of the monies inten- 
ded by the ad I Geo. i. cap. 23. fhatl be allot- 
ted as the (hare which the rector of the faid Niew 
church (hall have out of the fame monies ; an^ 
if no purchafe can be obtained in three years, 
the rector (hall not be intitled to any pther inter^^ 
than 3/. ^ cent, till fuch purchafe can be db^ 
tained. ^ 

Ar/. 2* For the better maintenance of the rector, 
the churchwardens are impowered to raife moni^ 
oil the pews in the church and chancel, by letong 
them to inhabitants, not to exceed 46/. per annum^ 
and alfo the fums following, viz. for every burial 
in the thurch^yard, fuch fums as the veftry,* lyith, 
the allowance of the ordinary, (hall appoint, nqt 
exceeding 40 j. nor le(s than 3^. for every burial, 
((uch'£ees for the burial of any perfon who receiv^jl 
^alms from the pari(h to be paid by the pverfeersy} 
and for liberty to make any vault, or fet up any 
monument in the church or cemetery, fuch fums jp 
the veftry (hall appoint : And it flial^ be lawful to 
deppfit corps in any vault, under the church or 
.Heeple, (b as the floor of fuch Vault be not broken ; 
and the money for depoliting the corps (hall be 
paid to the churchwardens for the better n^ainp^ 
nartce of the pector. 

SeSl. 4. The church-wardens Aajl yearly pay, x^p^ 
of any pariih monies in their hands, to the redor, ^ 

the fum of 40/. without dedu&ion , for ta^xcs, ,^t 
jthe four ufual feafts. 

Se£i. 7. The reftors of the New pari(h of ,&2/^/ 
M^ of Straiford Boikf (hall be intitled to all /iir- 
plice fees arid perquifites, over and above the houfe 
•for habitation ;. and all gifts and profits, fm^l ^ ^ 
tithes, Eafter offerings, and garden penics,' excepto^. 

T 2 Self. 
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Sect. 9. The New parilh (hall be deemed a di- 
ftinft parifli, by the name of 5/, Mary of Stratford 
Bow ; and be divided from tlie parifh of St. Dun- 
fian Stepney^ and fhall be difcharged from all fmall 
tithes, Eafter offerings, garden penies, and all other 
dues. . ' 

Stat. ^Geo. 2. cap. ly.-fect. i. Towards railing 
a maintenance for theredor of the New churjch in 
the hamlet of Limehoufe^ in the parifh of St. Dun- 
Jlan Stepney in Middlefex^ and part of the himlet 
of Ratcliff J the fum of 3500/. part of the money 
intended by the aft i G^o. i. xap. 23. Ihall be 
allotted for the (hare which the reftor (hall have. 

Sect. 5. Towards making further provifion for 
^maintenance of the reftor, the church- wardens (hall 
pay to fuch reftor, out of any parifh monies, the 
yearly fum of 60 /. without dedudion fot taxes, at 
the four ufual feafls. 

Sect. 10. The reftor* church-wardens and over- 
feers, and all other perfons who (hall pay 12 s. 
each book to the poor of the New parifh, and none 
others, (hall be vellrymen, and (hall meet and elef): 
a lefturer. 

The following part of this afit is to the fame ef- 
fcft of the aft for Spittlefields church, {which fee be- 
fore, in Stat. 2 Geo^ 2. c. 10. fe^. 10. except the fol- 
lowing feftion. 

Sect. 20. The inhabitants of that part of the 
hamlet of Rat cliff which is intended to be part of 
the New parifh, who (hall pay 2 j* 6d. per month 
to the poor's rates of Rat cliff (hall be veftrymen of 
the New parifh ; but they (hall not irttermeddle in 
any affairs which concern the hamlet of Limeboufe^ 
in thofe refpefts wherein that hamlet and the faid 
part of the hamlet of Ratcliffztc to continue dif^ 
tinft. 

Stat.'^ Geo. 2. cap. 19. feet. i. Towards raifing a 
maintenance for the reftor of the new church near 
Sloomjlury-marketj in the pari(h of St. Giles in the 

fields 



Jlilds m MJdlefeXy tht fum of 3000 /. part of tHc 
monies intended by the aft i Geo. i. cap. 23. fhall 
be allotted for the ftiarc which the reftpr fhall 
have. - . . % 

r Se'cti 2. The inhabitants of 5/. Gileses in the fields 
ihall pay to the . treafurcr of the conimiflioners , 
1250/. and the fajd trc^furer is to layout the fame as . 
Be. is to lay out the before mentioned 3000 /. and 
Ihall pay the produce of the faid 1 2 50 /. to the 
retJlor of the New chCirch, for his better mainte^ 
nance •, and if no purchafe can be had within five 
years, the reftpr ihall not be in titled to any other 
intereft than 3 /. per cent. 

\-.Secfu's.: The annual profits of the lands, (^c. to 
be purchafed with the faid fums of 3000/. and. 
1250/. (hall be the annual maintenance of the 
redlor of the. New church, over and above furplice 
fees, Eafter offerings, and other dues, and the houfc 
for his habitation, and over and above all gifts, 
hot cxceedilig the yearly value of 200 /. 

. Seci. 5. The commiffioners, with the confent of 
the veftry of the New parilh, fhall afcertain what 
foms fhall be paid to the redlor, and each officer, 
for .every burial -, which fums fhall be regiftred in 
Poftors commons; 

Sect. 6. The vaults and rooms binder the church, 
excepting thofe belonging to the reftor's' dwelling ' 
houfe, and alfo the.veftry room, together with the, 
feats in the church, fhall be veiled in the church- 
wardens, for the public ufes of the New parifh,. 
under the direftions of the vefl:ry : but the vaults . 
Ihall not be difpofed of, or applied to any ufe, 
without the confent of the reftor. . 

Sect* 10, The lefturer, or afternoon preacher, 
for the New parifh fhall be eledted by the reftor 
arid veftfymen in the yeflry room ; and if there 
ftiall be an equality of voices, the perfon prefiding 
fhall have ^ cafling vote : and the lefturer fhall be 

T 3 permitted 



permitted by the tcGtor to have the ufe df the pul* 

pit. * 

Self. 1 1. There Ihall not be hung up in the ftec- 
ple of the new church more than one bell. 

Sea. 13. The church-wardens, overfeers c£ the 
poor, and other parilh officers for the New parilh^ 
fhall be annually chofen, as fuch refpeftive officers 
are for the panfh of Si. Giks in the fields ; and aS 
rates for the poor of both parilhes fliaU be made 
jointly \ and the workhoufe fliaU be for the joine 
ufe of both parilhes. 

Sect. 14. All rights are faved to the moft noble 
Wriotbejly duke ox Bedford. 

Sect. 15. If any aftion be cditomcnced for ^y 
thing done in purfuance of this ad, it (hall: be 
brought within three months after the fad, and 
ihall be l^d in Middkjex \ and the defendant may 
plead the general iflue, &r. and on a verdid, iSc. 
recover treble cofts. 
. Sect. 1 7. This ad fliall' be a public ad. 

Stat. 3 Geo. 2. c. 33. feSi. i. The fom of 35<!>0 /. 
part of the mohics intended by the ad i Geo. i, 
cup. 23. fhall be allotted for the {hare, Whidh the 
riiiniftcr of the New churdh in the parifli of Si.Ni^ ^ 
chdas Depifordy in the coiinties 6f Kent mA Surry 
ihall have^ 

SeS. 4. For further provifion for the mainte. 
nance of the rcdor, the church-wardens 0iall pay' 
him the yearly fum of 70 /• out rf any par ifli mo- 
ities in thdir hands, at the four uflial feaft-dscys^ 
without abatement for taxes^ &ff. and if the mo- 
tfies fall fhort, then out of any public monies ixi 
their hands, not arifing by any poors or pound 
rate, as the veftry Ihall dired ; to be re{daced out 
of the Jiext furplus arifing by buriala. ^ 

SeS. 5. In default of payment of the faid yeairljr 
lum of 70 /. twenty-eight days after the fafitie ou^fat 
to be paid, the redor ma^ fuc for the fatne agamft 
the church-wardens, ^c. 

Sect. 
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Sell. 8. The ininifter> church-wardens, overfeers 
for'tjie poor, aixd all othei: pariftioners, who (haJl 
pay to the poor, (hall be the veftrymen of the New 
pariih, and fhall meet on notice in. the church, by 
order of the reftor, church*wardens and overfeers, 
or either of them, on the preceding lord's day after, 
divine fervice; and fhall ele6t church- wardens, 
fideimen, parifh clerk, and all other ofEcers for the 
faid pariih; and alfo may ele£t and amove the 
clerk, fexton, grave-digger, and all other ofEcers 
and fervants employed in opening pews or other- 
wife about the church ; and may alfo nominate a 
ledturer, who fhall be admitted by the reftor to 
have the ufe of the pulpit. 

SeS, 9. The diftrift fet out for a New parifh fhall 

. be a diflindt parifh, divided from the parifh of St. 

Nkbcias Depsfordy and fhall be difcharged from 

payment of Eafier offerings, garden penies> and all 

other dues. 

Se£l. 10. If any perfon fhall be aggrieved by any 
rate, he n^ay appeal to the, quarter-fcfTions of Kent 
or Sunyj as the prepiiflcs afTefTed .fhall lie. 

Se£l. II. All tifhes arifing within the new parifh, 
which ufually were the property of the vicar of the 
old parifh, fhall be continued to him and his fuc- 
ccfTor?. 

Se3* 12. The minifler and his fuccelTbrs, and 
other perfbns having oqcafion to .go to the houle 
built for the minifter, fhall have liberty to pafs 
through the church^yard, by fuch road as the vef- 
try ihall appoint •, whicfjVoad fhall not be lefs than 
twenty feet wide, frpm Butt-lane to the minifler's 
houfe. 

SeS. 13. .The ofoyifipns hereby mad? for the 
minifter^ 6fr. Qxm be the annual n^aintenance qjf 
the reftor of the faid church, over and above fur- 
plice fees, and the hbufe for his habitation ; and 
.over and above all gifts to him ; but no furplice 
feeii upqn burial^ fhali be demanded, i^nlefs where 

T4 Kc • 
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he Ihall be requefted to, perform the burial office, 
or part thereof, ip the church, and the corps be 
carried into the church, then only fuch fees as fhaU 
be fettled by the veitry, with the allowance of the 
ordinary ; who are to fettle all fees payable to each 
officer belonging to the church. # 

SeS. ij. When the vicarage of the old parifh 
f hurcl* mall become vacant, the firft reftor of the 
New church fball be nominated by his majefty ; ancj 
all fuccecding redtors of the New church fhall be 
prefented by the patrpn of the old church. 

Se£I. 1 6. The reftory of the new parifh fhall not 
be held in commendam. 

Se£t. 17. The church-wardens fhall provide three 
palls for burying the dead in the church-yard or 
vaults under the church, and fhall take for the ufe 
of them not exceeding 10 s. and no perfon fhall 
bring any pall into the church-yard without paying 
to the church- wardens, not exceeding 10 s. whicn 
fhall be applied as the veflry fhall appoint 

SeSl. 19^ All donations that have been given to 
the parifh of Saint Nicholas Deptford^ fhall be c-» 
qually divided, for the benefit ox the Old parifh 
and the New. 

Sell. 2 1 . All rates for the poor of both parifhes 
fhall be raifed by two moieties, viz- one out of 
the Old parifli, and the other out of the,Kew -, and 
the vyprkhoufe and houfe of oorreftipii is to be fox 
the joint ufe of both parifhes, 

Seil. 22, The two parifhes fhall be jointly fub- 
jedl for repairing the rpacjs in the upper part of the 
parilh of Deptford^ which is a diftrift for the New 
parifh. • 

Se£i, 23. If any aftion be commenced for any 
thing done in purfuance of this a6t, the defendant 
may plead the general ifTue, 

Sell. 24. This aft fhall be a public aft. 

Sell. 2 0. All glebe land that did belong to the 

ii parilh of St. Nicholas Deptfordy fhall be >efled in 

^hg church-wardens of the New parifh, to be ap- 

plie4 
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plied toward raifmg the 70 /. per annumy to be paid 
by the church-wardens to the reftor of the New 

Sfnt. 4 Geo. 2. cap. 20. feli. i. The church of 
Grave/end fhall be rebuilt as one of the fifty new 
churches diredted to be built by the a6ls 9 jinn, 
ffip. 22. and 10 Jnn. cap. 1 1. and it (hall be lawful 
for the commiffioners to pay 5000 /. to be di^fed 
of according to the direftion of the mayor of 
Grave/end and others, truftees for the rebuilding 
the faid parifli church. » 

Sm. 5 Geo. 2. cap. 4. feS. i. The church of 
Woolwich fhall be rebuilt as one of the fifty new 
churches ; and ^it fhall be lawful for the commiffio- 
ners to pay 8000/. according to the diredtion of 
the right honourable the lord Vere Beauckrk and 
others, truftees for rebuilding the faid church* 

Siai. 6 Geo. 2. cap. 8. feS. i. The church of St. 
George the Martyr in Southwark fhall be rebuilt as 
one of the fifty new churches ; and the commiffio- 
ners are required to pay 6000 /. to the order of the 
right honourable the carl oi Ailsford and others, 
truflees for rebuilding the faid church. 

Stat. 6 Geo. 2. cap. 11. feS. i. The fum of 
3500/. part of the monies intended by aft 1 G. 1. 
cap. %^. to be applied for the making provifion for 
the minifters of the fifty new churches, fhall be al- 
lotted for the fhare which the reftor of the new 
parifh church near Horjley-down (taken out of St. 
Olave's parifh) fhall have ; and the treafurer of the' 
commiffioners is to lay out the faid fum in purcha- 
fing lands. 

SeSt. 2. Out of the money appropriated for build- 
ing, the faid fifty new churches, there fhall be iffued 
fuch fums, not exceeding iioo/. as fhall be ne- 
cefTary for building a dwelling houfe for the mini^ 
fter^ and for paving the church-yard, and fetting 
up gates and rails, &c. 

Se£l. 6. It fhall be lawful for the church- wardens 
-lof thq f^id old and new parifhes refpedtivcly, to 

make 
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make vauks,^ and fee up monuments and grave 
ftones iix t\^ cburch-yards i^ and for the churc|i- 
wardens of the new pariih to fet up fuch OK>nu- 
mttils m the new church, and depofit corps uk the 
£une, wkhput hindrance of the minifter. 

S^{1. 7» The church-wardeos of the new parUh 
JhaU p4y, out of any pariih monies in their hands, 
UBto tl^inifter, th^ yearly fum of 60/. without 
deduAion of taxes, at the four ufual feafts* 

Sid. IX. The minifter, and all other pwiihioneis 
occupying tenements of the yearly value of 10/. 
as the fame fli^U be rated to the laxid-^ . fliall be 
veftrymem and (hall meet froo;! time to time, upon 
jpublkk nocke read in the churcl^ by oi;der of the 
minifter, church- wardiens and overfecs, or either Qf 
thenQ» on the lord's day next preceding, after di- 
vine fervice : and the /aid v<^rymea ihajl ^left 
. church- wardens and other oiEcers, and ^l<fdk% an^ 
put out, the (exton, ^ave-di^er^, and all oth^c 
officers and fervants, ta be employed in. 0|3^aii»g 
the pew$, or otherwife about the church, and ex- 
,erc^ the fame powers as they might have dqne m 
cafe they had been named veftryrpen by the ccwn- 
miiSoiers^ and may ekft a k<^urer if i;hey think 
fit, 

Seff: It. The diftrift fet out for a new p<wilh 
(ball be a .diftin& pariih from the p^rilH of St^ 
Okvih SouilmarK ^nd QvaAl be difch^rgcd (^ well 
i^ainft the miniftcr of rhe new church, as ^g^nft 
tfc reftor of^. 0/4wV,;frocn Ea/fer oSkmt^ i ^^^ 
9i{o be exempted from aJl other dues p^yabte to the 
reftor of St. Olave^s. 

$<li. 13. The f«wrifjoiw hstthj m*i^ fer the 
miniftec of the new church ftall be in Vm <rf 
all Modus* S9 Eafier oiering^, and other d^Vi^nds^ 
exceptiiig^ fbch furpliqe fee$i| and other pi^rquifites 
as he fhall be allowed by this aft to receive % ^nd 
fuch other fees and perquiGtcs as the vcftry, with 
ihe allowiance' of die ortlinary, fliall appointi 




N^. 



tma concetning Cltl^jBU 283 

$00. 15. The Tcftory of the new intend^ pariQi, 
fliall not be taken or held in cowmendam. 

Sea. 1 6. The church-wardens (hall provide three 
palls for burying the dead, and ihall fgor the yfe of 
the fame dmiand any fiim not exqeeding.. lo Jr. nor 
lels than 2 s. and no perfon fiiall brmg any pall into' 
the church-yard, u^Iefs fuch perfon Ihaul pay to 
the church-wardens fuch tuna as th^y Ihall depand,' 
not exceeding 10 s. which fums fo taken flUll be 
ftKiUed as the veftry fliall wpoltit^ provided tjhat 
the palls belonging to St. otave^s niay be ufbd at 
anjr^enil in the burying places that are f o be 
ufed in common between the old and new pari(hes,> 
wifhQUt paying any fee to the church- wardens of 
the. new parilh. 

S^t. 18. All the burying-grounds within the old 
ai)d B^ parilbes fhall be held in comifion between 
bpch pariflics, and the furplice fees for burials of 
pearlbns dying within the old parish, where the far-* 
vice fliall be performed by the minifter of the old 
pariih, or any other officiating for him, (hall be 
paid to the redor of the old parifh ; and furplice "^ 
iWi 6)t peiJbns dying within tne new parifh, where 
the ieirvicf fliall be performed by the minifter of 
the hew pariih, fluU be psud to the rector of the 
n^w j>ariui | and all other fees fliall be paid to the 
chilrch-warde^s of fuch of the dlftriAs where the 
perfpn buried did rcfide; provided, that if any , 
flf anger fliall be buried in either of the faid pa- 
rifiieSf the fees for palls, and the burial htSj fliall 
be dually divided between the two paxiihes. 
' Se(f4 l9# The inhabitants of ;:he new parifli fiiaH 
be intided, in common with the inhabitants of the 
cid parifli:^ to all beneflts arifing from the free fchooL 
Sifl. Z0. AH donations that have been given to 
the p^rifli of Si. Olavi^s Soutbwark^ fljall be divided 
it) ijiaiwi^r following, .^iz. three fifths for the old 
priflif ^^d o^t of tne other two fifth?, there fliall 
w paid to the church- wardens of the old parifli the 
; . " yearly 
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yearly futn of 29 /. free from taxes, for the bene- 
fit cw the poor, and the refidue of the faid two* 
fifths fliall be for the benefit of the new pariih. 

Sect. 21. The reftor, and fenior church-warden^' 
of each of the pariihes (hall jointly coUeft the fe- 
veral charities and donations ; and ihaH, with the 
confent of the veftry of each pariih, make leafes 
of the lands and tenements given for the charitable 
purpofes in fuch gifts and donations mentioned,* 
as the church-wardens of 5/. Olave's Sontbwark - 
might have done. c l . 

Sect. 22. The feveral church-wardens ffiall give- 
half-yearly accour\ts of the charities to any two ju-' 
fiices of the peace for Surry ^ not bein^ inhabitants 
of either of the parifhes, withip ten days after the* 
feaft of the annunciation and St. Michael I'znd in 
cafe they fliall not appear upon fummons, the jii-" 
ftices may iflii^ a warrant for bringing the party 
offending before fuch juftice i and in cafe the par- 
ty fliall refufe to account, fuch juftice may com- 
mit the perfon fo refuling to the county gaol, till 
he fliall have accounted 5 and in cafe the party ac- 
counting fliall negleft to pay the money in his 
hands as the juftices fliall direft, it fliall be lawful- 
for fuch juftices to ifliie warrants for levying the • 
fame on the goods of the offender, and to- caufe 
(ale to be made thereof, in cafe they fliall not be 
redeemed within five days; and where goods of* 
fuch offender cannot be found, to commit fuch 
offender to the county gaol, till fuch money be paid^ 
or until the major part of the veftry fliall defire that 
the offender be difcharged 5 but the party fliall be 
at liberty to appeal to the next quarter-feflions. 

Sect. 23. The workhoufe and furniture, and the 
ground adjoining, fliall be divided, viz. three fifth 
parts fhall be the property of the old ^arifh, and * 
the other two fifths the property of the new parifli^ 
fubjed to the yearly rent of a pepper-corn, paya- 
ble to the truftees of the free-fchool of St. Olav/s • 
• f . Soutlnioarki 
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Soutbwark ; and all perfons who (hall obtain any 
iettlement in that part of the workhoufc which . 
ihall be allotted to the old parifli, fhall be main- 
tained by the old parifh. 

5^^/. 26. If any aftion fhall be commenced for 
any thing donie in purfuance of this adt, the defen- 
dant may plead the general iffue. 

Sect. 27. This aA fhall be a public a6V. 

Siat. 6 Geo. 2. cap. 21. fecf. i. The fum of 
3500 /. part of the monies applied for making pro- 
vifion for the miniflers of the fifty new churches, 
Ihall be allotted for the reftor of the new church 
in Old'Jireef. 

Sect. 2. Towards raifing the yearly fum of 120/. 
agreed to be raifed within thq lordfhip part of the 
parifh of Cripplegate^ for the maintenance of fuch 
reftqr,- there fhall be paid to the church- wardens 
of the new parifh, upon the burial of any perfon 
in the church-yards of the new parifh, fuch fum of 
money as the veflrymen fhall, with the allowance 
of the ordinary, appoint ; and for the liberty of 
making a vault, or fetting up any monument, oi" 
grave-flone, fuch money as the veflrymen fhall ap- 
point ; and it fhall be lawful to depofit any corps 
m the vaults under the church or fleeple, fo as the 
floor of fuch vault be not broke. 

Sect. 4. The church- wardens fhall pay out of any 
parifh monies in their hands, unto 'fuch redbor, the 
yearly fum of 1 20 /. without deduction for taxes, ^ 
at the four ufual feafb. 

Sect. 9. The reftor, church-wardens and over- 
fecrs for the poor of the faid new parifh, and all 
other perfons who have ferved^ or paid fines for 
offices for the faid diflrift or new parifh, fo long 
as they continue houfholders within the parifh, 
and pay to the poor's rate, fhall be the veflrymen 
of the faid parifh ; and the faid veflrymen may 
cleft a lefturer, as alfo church-wardens, fidefmen, 
and all other officers for the parifh ; and alfo eleft, 

and 
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and put out^ the foctoa, grave-diggers, and other 
4)ffic«rs and fervaocs. 

SeS. 14. When the vicarage of the old parifli 
•chuKch ibm become vacant, me fiitt reGtor of the 
jnew ^hur/ch Ihall be nominated by his majefty, and 
all fucceeding re£brs of the faid new church fhaH 
be collated l^ the dean of St. PauPs^ London. 

Sict* 16.. All charities and donations that have 
^en >glven to the parifh of St. Gilesj Cripplegatc^ 
SboSX be enjoyed %iy the vicar or church-war- 
<dra6 iof . the prefent pariih of St. Giles CrippUgat^^ 
and the church-wardens of the new intended pa- 
,rifli, by fuch proportions as they were:before. 

S€€t. ly. The burying ground called The, bear 
emd ragged fiaff burying ground, ihall be to the 
ible u& of the old parim. 

^a. 19. Hie highways ihall be repaired as bv 
the law$ now m being ; and all money which Ihafl 
be expended in rcpatring the fame, fiiall be paid 
ill the proportions following, viz. five eijght pans 
*hy the new intended parim, and the other three 
j^ight parts by the .dd parifh, commonly called the 
Freedom part. 

Seet. 20. The parifh clerk of the new parifh 
Ihall be a member of the corporation of Mafler$, 
wardens, affifbnts and brethren of the parifh 
clerks, 

Se^t. 24. After Ae clerk's place of the. old pa- 
rifli fhall become vacant, the re&or of the new pa- 
>ifii fhall pay to the vicar of the old parifli of St. 
Giles Cripfdegate^ the yearly fum of 10/. without 
deduiftion of taxes, at the four ufual days of pay- 
ment; and in cafe any of the payments Aall be 
behind twenty^one days, the vicar may fue for the 
fame againfl fuch redlor. by action of debt. 

Stat. 6 Geo. 2. cap. 25. feet. 20. It fi^all be law- 
ful for the commifTioners of the treafury to pay out 
of the monies refervcd for building fiftv new 
ch^urches, unto the fubdean, treafurer and ireward 
l^ of 
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of the colk^tl! chttreh of St. JPem- Wefimt^^ 
4000 /. for ihe repair of the faid colkgiate dburdh, 
and atfo C6 pOT to the faid fubdean^ treafurer and 
Heward, die funher fum of 1200/. for finifinng; 
the dormkdry. 



C H A P. XL 

Cdfis €09kenung tithes Jktermmed in the court cf 
King's Bench, hy tbt earl of Hardwickt, and lord 
Mamfiekl*, 

DEdlaradon in prohibition on a BbcJ in the Jpi- ^^^^ 
ritual court, brought by the parfon againft mUce the 
a farmer in his parifli, for the agiftmcnt of cattle. ^^^ 
The defendant, in difcharge c£ the tithes deoiand- I^Ma^good 
cd, pleaded two Msdus's. The firft was, ''that aU ^jj^^'/f . 
the £rmers and occupiers of the lands inqueftion, 1"^^ 
had, from time imtrttmorial, at their own coftfe "***• 
and chaiiges, muowed the lands, and hadifet out the 
tithe ^ate into cocks ; and that the parfon had ac- 
eeptedthe £dd tenth cock of hay, in fieu of all 
tithe due for agiftment, and for the aftermath of 
thofe luds fer that year. The fecond Modtts was,, 
to pay one penny for every cow, and^lne halfpenny 
for every csdf, in lieu of all tithes due for the agift- 
ment of all cows and <:alve$ for that yean The 
caufe was tried, and verdift given for the plaintiff 
in prohibition. And Mr. fVilbrdtutmy for' the par- 
fon, moved in arreft of judgment, and took ex- 
ceptions to the Madu^s. To the firft he faid, this 
was a Modus pleaded in difcharge of tithes, both 
for agiftment of cattle, and of the aftermath; and 
therefore, though it be good for the agiftment, yet 
if it fails for the hay, the Modus is bad. And 
though die now plaintiff had no occafion to lay 
his Mfdm further than for the agiftment, yet if he 

goes 
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goes further, arid fets out a bad Modus, it will vi* 
tiacc the whole* Nor can it bd difjnitcci but that 
tithe is due de jure of the aftermath ; strid th6n 
the prefcription to make it into grafs cocks,* in lieu 
of tithes of hay due on 'it, muft be bad ; for the 
making it into grafs cocks is no more than the law 
obliges every one to do. Secondly, he faid, the 
fecond Modus was laid too large, and therefore 
void •, for the prefcription is to pay one: penny for 
every cow, in lieu of agifhnent tithe, whereas 
milch cows pay no tithe for a^iftment. Aiid it is 
likewife to pay one halfpenny for every calf for the 
tithe due for the agiftment of every calf, whereas 
calves pay no tithe for agiftment for the firft year ; 
becaufe that every tenth calf is paid for tithe. 
, The counfel for the plaintiflF in prohibition, ar- 

gued, that as to the firft exception, in Teh. Rep. 
%6. was a cafe exprefly in point, and that the 
words of the Modus there particularly fet out, are 
almoft the fame with the Modus in the prefent cafe; 
and that fb, likewife, were the following cafes, viz. 
Cro. Jac. 42. Hob. 250. i Rol. Ahr. 648. That 
the cafe of Green and Aujiin, Teh. 86. is likewife 
reported in Cro. Jac. 116. and there it appears the 
prefcription is exa&ly the fame as in the prefent 
cafe. And in Lufw. 1071. the prefcription was 
Mejfuram graminis in cumulos congerere -, which are 
almoft the fame words ufed in Teherton, and the 
prefcription was held well. And to the fecond ob* 
je£bion they cited Cro. Eliz.. 475, 446. i RoL Abr. 

• 651. Salk. 662. Cartb. 6. 

Lord Hardwickej Chief Juftice : I think there 
is no difficulty in anfwcring thefe objeftions; for 
the cafes cited are exprefly in point, and they are^ 
all the fame in effedt ; only Hobart fets forth more 
particularly the fteps taken before the grafs was 
put into cocks. Hobart fays, they ufed to put it 
into grafs cocks ; and Tehert. znALutw. that they 

• did Gramen mejfumj and MeJJitram gramihis in cumu- 

los 



Us tbngarir^ : fb that whether called cocksy Or gfftfi 
cockis^ it iceols to be the &mc *, fbr the& words do 
not in^ly tlurxhe grafs was made into hay cocks* 
So that thcfc two books only cxprcfs more generally 
the j^une cuitem, which is fet Ibrth in Hol^. more 
particularly. And this can be no {Prejudice to the 
parfoa ; tor he is to take his tenth cock,^ whi?n all 
the grafs is made into cpcks^ fo chat he cannot be ' 
cheated I and the words which come after, viz, 
the faid opcks of hay^ (^c. in fome manner explain 
what cocks are meant by grafs cocks. But if that 
is put of this c&&y yet, as this is a libel for tht 
tithes for agiftment of cattle in lands mowed the 
iame yiear> be the Miodus good or bad, the prohibi- 
tion ought to -ftand ; for no tithe is due for fuch 
agiftment* And as to the other objeAion, I think 
there is nothing in it ; fbr it is faid to be paid, in 
lieu ^ and difcharge of the tithes of cattle fed oa 
that land ; fo it is in lieu of tithes for the cattle 
which ought to pay tithes, wiiich are calves after 
the firft year \ and cows which are not milked, 6?r. 
Therefore I think the plaintiff mufl: have his 
judgment ^ and the other judges being of the famt 
opinion, judgment jvas given for the plaintiff. 

N. 5. It fccms to be an cflabliflied rule, that 
the parHhioner is obliged to make his grafs into 

frafs cocks ; and the words of the Modus laid in 
V/z;. 86* wdLutw, 107 1, feem barely to import 
no more than that ; and fo it feems likewiie as to 
the prefent cafe. And as fuch Modus would be 
certainly bad^ and thefe cafes have been held to ht 
ft ffood difcharge of the aftermath, as Well as the 
cate in Hoi. 250. where it appears plainly, the pa- 
rifhioner did more than barely make it into cocks; 
it feems to me, that the courts, in the determina- 
tion of this prefent cafe, as well as of the cafes 
in yaugb. ^nd Lutw. have laid fome ftrefs upon 
its being fet forth that the gfafs was made into 
cocks, at ^c proper cpfts and chaf*ge$ of the pa* 

' U -rilijioncrs'i 



290 LatDSi concernfng CftfiCiS. 

rilhioncrs ; which words feem to import that tiitf 
have done more than the law obliges them to: for 
it is held in Hob. 250. that the tithe is naturally 
but the tenth of the revenue of the ground, not 
of my labour and induftry, where it may be di- 
vided, as in grafs it may. But I could not obfcrvc 
the court took any notice of this obfervation, there- 
fore queftion what they ground their opinion on. 
MS. Cafes in B. R. Eaft. 8 Geo. 2. MafoH. v. NafiUtan. 
A man mar Adtion in prohibition ' to a fuit in the fpiriual 
ftiStry*""' court for tithes. The declaration fets forth, that 
payment of whcrcas Jobn Sharp was and is poflefled of a tene- 
Lm'yewiy "1^^^^ ^Ith thc appurtcnances, lying and being in 

indircharge the parifti of 5 in the county oi Cumberland i 

?ttch taVti-^ and whereas alfo within the faid parifh there now is, 
wiar landf. and from time immemorial there hath been, fuch a 
fe^faicu. cuilom, that, time out of mind, all the tenants 
ftom cannot and occupicrs of thc tenement aforefaid, have paid 
▼iii,^and°a^ fot all thc time aforefaid, and have been yfed and 
^"ftlc^^ accuftomed to pay to the reftor yearly 5 s. and 
£ce. performed certain boons (mentioning them) in dif- 
charge of all tithes of corn, hay, G?r. which thc 
redors for the time being have accepted of the te- 
nants and occupiers, in full fatisfadioh and dif , 
charge of all tithes of corn and hay -, and then a- 
vers, that they have inviolably obfcrved the afore- 
faid cuftom and manner of tithing. The defen- 
dant by his plea traverfes the cuftom, upon which 
, iffue is joined, and a verdift found for the plain- 
tiff.. 

Mr. Fenwick moved for the defendant, in arreft 
of judgment ; and took an exception to the decla-^ 
ration, viz. That the Modus is fet forth as a cu- 
ftom, arid yet that it is confined to a particular 
tenement; whereas in i Lutw. 116. Cro. Car. 
418. I Ventr. 97. it is held, that a cuftom can- 
not be laid in a vill, and applied to a particular 
place or inhabitant therein, unlefs in the cafe of a 
copyholder. • « 

Mr. 



Nf i^. Demfon argued to the fame purpofe, aAd ciced 
4 Lutw. 1 3 19* Brook Abr. tit. Cujiom gi. Popb. 201. 
Mr. £^^//^ contra^ faid. That the cafes cited re- 
ferred to charges affeding other perfons eflates ; 
and therefore they are not applicable to this cafe» 
which lays a cuftom to exonerate his own eftate^ 
between which two cafes this difference has been 
taken and allowed, that in the laft cafe^ it ts fuffi- 
cient to allege fuch a ufage and cuftom in the te^ 
nants and occupiers, and the reafoil is< becaufc 
the charge cannot be laid, but by way of grant in 
the firft cafe, and therefore the charge muft be 
derived down by way of a que eftatCy from the ori- 
ginal grantor ; whereas in the latter cafe, which 
only tends to difcharge the land of the owner from 
the payment of tithes, it is fufficient to Ihew that 
the tenants and occupiers, who are chargeable 
with, the payment of tithes, have always paid fuch 
confideratiouj in lieu and fatisfaftion of them. 
4 Co. Foiftoffs cafe* Poph. 201. Gro. Car. 419* 
h. Co. Gaieward's cafe. //«/. 118. Lfy. 349. i 
Venf. 3. ^Lev.^SS. ^ And he faid, that there was a 
difference between this aftion in prohibition and 
others ; for that though it might appear that the 
Modus was not formally fet forth j yet if it appeared 
to the court that this Modusy or cuftom was good ia 
fubftance, that no confultation ought to go. TelvA 
SSi Hot. S 5; 300. 

Lord Hardwicke Ch. J^ The queftion in this cafd 
is. Whether the Modtis be fubftantially and effec-* 
tually founded^ *Tis objcfted that though the fub^ 
jcft matter of the Modus^ as alleged, is private pro-» 
perty^ yet that it is defeftive in the manner of fet-» 
ting it forthj it being confined to the tenants and 
occupiers of a particular tehemeftt^ For it is faid^ 
that as a cuftom is in its nature locals it ought to 
be extended to the whole parifh or vill, and not bo 
confined to any particular tenement, as this is ^ 
«nd it is certain thatthere are many cafes to that pur" 

U 4 pole, 



poTc, but they are not applicable to this cafe i for 
the diflfbeiKe that has been taken between tlv 
manner of fetting forth a cultoai, to charge the 
lands of another perfon, and to dtfchargo one^ 
o«itt, is nvell founded, and verjL material to the 
prefent cajfe : for it is adoiitted that therearo oafes, 
iivhere, ftM* the neceffitjr of the thing, a cuftom 
may be laid in a particular eftate, as in the«ca&af 
the copyholder. .4 Co. F(Ffft»t% cafe ; and the rc»- 
fon of that refolution is, that a copyholder of a m»- 
sior cannot prefcribe in a qiu tfiaU againft his, lord ; 
for none can do it, bat he who has a fee-&nple : 
Whereas in conftruftion of law, a copyholder is 
only a tenant at will, the inheritance being in the 
lord. Now the reafon of that cafe is applicable to 
this ; for how could this plaintiff have laid his pre* 
icription otherwife P For he could not fay, that he 
and all thofe, whofe eftate he has, have been time 
out of mind difcharged from thepaymoi^ ^Ch 
Ibr it is not a difcharge but a fkisfaftion, which 
he relies on. It is allowed that this would be good^ 
if it had been faid, that time out of mind there 
had been fuch a Modus in lieu and fatisfa&ion of 
tithes \ which ihews, that it is not necefikry to lay 
this exemption by way of prefcriptipn in a \m efia*. 
te^ nor indeed can it be ib. And all the cafes ci^ 
ted go on this rule, that it was not well hid bjT 
way of cuftom, becaufe it ought to have been laid 
by way of prefcription in a ^ue efiiaU. If it had 
been laid here, that within this parifli, time out of 
mind, the tenants and occupiers had paid ; or if 
it had laid, the tenants and occupiers had been' 
ufed and accuftomed to pay, that would have been 
well laid -, and what di&rence is there between the 
word u/ed and euuftomed^ and to fay, tkire is fud> 
a cuft0n. By which it appears the word cuftom 
means no more than that there is fuch a Moim^ 
which wond is allowed to be good* &rfides^ this 
being a cafe in prohibition difiecs ic much from 

other 



lafD0 cottcetitfttg ^it^it: '^93 

other xafes. For in this cafe the defendant is in the . 

' nature of a plaintiiF or adtor, who prays judgment 
for his cofts, and likewife for a confultation -, and 
therefore if any thing is found in fubftance againlt 
him, there (hall be no confultation. And the rea- 
fon is becaufe the plaintiflF in the original fuit has 
liot proved his cafe. Wherefore, upon the whole, 
I think the judgment ou^ht not to be arretted. 
Page J. of the fame opinion. 
Profytt J. This is like the cafe cited of the copy- 

. holder -, for, he being only an occupant, cannet 
prcfcribe in a que ejiate. - 

Lee; It appears by Jifc^. 85. That the ufeofthe 
word cujiom does not make the cafe fall within the 
rules applicable to cuftoms ; and if the manner 6f 
the laying the difqharge be otherwife good, the 

. word cUftom can*t hurt it. For the true conftru€- 

* tipn of this word here is, that it b ufoal and cufto- 
mary for the tenants, &€. whkh is in the nature of 
a prefcription for a difcharge 5 and therefore I think 
the declaration is good. Court gave jadgmeilt for 
the plaintiff. MS. cafes in B. R. ^rin. 10 Geo. i. ^ 
Sharp V. Lowiber. it AooH ap» 

, A rule had been obtained in Meiaelmas term Sdetodth^ 
'?55» tofhcw caufe why an order of two juftices, '"^aiiy in 
made upon three quakcrs for payment of tithes "j ore zCerTo- 
under the value of ten pounds to the curate of a'^'»"»^"f» 
chapel in Weftmorland^ and confirmed at the fef- oxZToi\l 

, fiopis, 'fhould not be quaftied i together with the or- |!f 'f' ""/"^^ 
der of fcflions confirming it. ' clo. TJ,%. 

To this order four exceptions were taken. ^-^^^/'^J- *• 
It It is -a joint order made on different per- ^^ ^^ *^^- 
fons' for diftinft non-payments of different 
.tithes : Whereas there ought to have been a diftind: 
order on each. And in Strange 471. between the 
pariflies of Chewton and Compton-Martin^ the re- 

. moval of two different families of paupers by one 

order, was holden bad \ though the parifhes were 

'the fame. 2. The title is in queftion : Therefore 

U 3 the 
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fhc jufticcs have ho jurifdiaion. The exception 
in the aft of i Geo. i, Ji. 2. c. 6. feSi. 2. is, "un- 
Icfs the titles of fuch tithes, dues or payments (hall 
be in qucftion." And thefe words " unlefs, 6?r.'' 
extend to this whole caufe *, and are not confined to 
the granting a certiorari only. And the fact of 
the title being in queftion appeared upon the gran- 
|:ing the certiorari. 3. Non coitfiatj that the two 
juftices who made this original otder, are ndtber 
patrons nor ' inter efted in the titjbes. But i Geo. |. 
^ap. 6. feet. 2. requires that they (hall be neither 
one nor other. Now they ought cxpreQy to aver 
^d (hew (negatively) 'that they are not: orclfe 
they have no jurifdiction by the very words of the 
^ct ; the jurifdiction being given to aty two or more 
jujlicesj Qc. other than fucb as^ (^c. 4. It does 
not fufficiently afcertain and ftate what \& due ah(| 
payable by the defendants ; or at lead, for what 
the refpective fums are due. One fum is 1 5. 6 d. 
being due to the curate ; not faying for what % An- 
ptlier is, 2 s. '^ being the value of their ancient cu- 
. iloipary payments.*' Another is 4 s. ancient cufto*; 
inary payments.'* 

This order was made on the act of i Geo. 1^ 

Ji. 2. c. 6. feet. 2. which extends the 7 &? 8 ff^. 3. 

e. S4»fect. 4. {ktpage 177, 178.) to all payments 

to miniftcrs or curates officiating in. churches ox 

chapels. 

The court inquired. Whether the return of the 
certiorari was filed. And lord Mansfield faid, he 
had called for, and read the affidavits made for ob- 
taining the certiorari j and uppn the fhewing the 
caufe. 

Mr. Juftice Denifon cited a cafe of Re:c v. Furnes^ 
B, R. H. 6 Geo. 1 . upon a certiorari to' remove an 
order made upon the act 7 6? 8 ff^. 3. cap. 6. for 
payment of fmall lithes : Where lord Chief Juftice 
fratt thought that where the right was in queftion, 

fuch 
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£ich cafes were never intended to be the fubject of 
that act of parliament. He faid, this was only 
ipoken from a note, which he had feen : But it 
would ieem to be right and juft, and the rather, 
from a cafe of Rex v. Fumefs^ being mentioned in 
4 Strange 264. where an order for non-payment of 
fmall tithes made on 7 & 8 ^. 3. cap. 6. was 
qualhed. 

In Hilary term 31 Geo. 2. lord Mansfield de- 
livered the 9pinion of the court. He firft ftated 
the two acts of 7 6? 8 ^. 3. c. 34. (feet. 4.) and 
I Geo. I. c. 6. (feet. 2.) The former relates only 
to great and fmall tithes and church rates, and is 
temporary. The ktter makes it perpetual, andex^ 
tends it to a)iy tithes or rates ^ or any ctylomary or other 
rights^ dues or payments belonging to any church or 
chaptly whichy of rights hy law and cuflom ought to 
be paidy for the flipend or maintenance if any mini^ 
fier Of, curate officiating in any church or chapel. And • 
both acts- direct, ^hat the proceedings fball not be re^- 
wmed intp any other courts unlefs the title fball be in 
queflum. It is upon the lad act, the prefent order 
was made. A certiorari has iiTued, to remove the 
order into this court ; and it came on, upon ex- 
ceptiods to the order. Both fides made very mate- 
xxiL obfervations. One fide, to the order \ for that 
the juftices had no jurifdiction, becaufe.the title 
was in queftion : The other, to the certiorari j for 
that.no certiorari could iflue, by the exprefs provi- 
fion of the act, to remove the proceedings from be^ 
fore the juftices into any other court, becaufe the 
title was not in quefi:ion. 

This act was made in favour to, and for the 
cafe and benefit of quakers, and to fave them from 
troublefome and expenfive profecutions : But nevei^ 
meant, that a mere fcruple of theirs, or an obfti^ 
nate withholding of the tithes, ihould be any hin* 
derance to the matter being determined by the 

U 4 juftices 
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jufticcs of peace. This would have fruftnyni dK 
very intention oi the Act : which mca?t» jpve Jiiiis. 
junfciiction to die juftices in*chat very cafe j* wlme 
the right and title to them fhouMnoc be in iaSpmt 
between* the parties, . . 

It is fworn on the part of the 4eAndiuils, itet <the 
defendants' controverted the <}tte4;othetiibes btfore 
the juilices3 and. alfo^ that the title to tKe tkhfs 
was then» and at the tirtw of toAiiig dii iaid^ifR- 
davi?, really in qtieftiori. 

The j trftices had notice to IheW caufc dgiiilft thi 
certiorari. On fhewing fuch citufe, five okl inha- 
bitants of the chapelry fwear by tbeir ^rifidayit^ 
that fuch cuftoniary ftipetids or payoieniS' htfvje al- 
ways been paid to the curate by the kmdhoidcs^^ 
without any Ibrt of fcatple or objecfton^ €9^sqpt 
Utely by the quakers : And no other p^fofi drf* 
putcs it. And thefe five perfons aU fwiwr that 
they believe them to be due •, ahd that tfce fbrmer 
owners of thefe lands (which had been pcftthaft4 
fibout four year$ ago, by thtfe quiikers^V ^^ p*f 
for them, as other perfons did, intht mid-^hape^ 
ry, and thefe quakers purchafed the landi idub hb' 
jeft to fuch payments, Thefe ar* th^ a(6^yit!i 
upon which the certiorari was gratited. No# if 
this general allegation of the quakers controvert^ 
ing the title, ^nd the confequeAtial afftrtion, that 
the title was in queftion without any particulars^ ot 
thcwing at all upon what foundation theV contitK 
vertcd the payment, Ihould be efteemea a (uffi* 
cient ground for removitig the orders, it w^idd 
put a total end to thefe afts of partial^ent, and 
evade the very defign and intention df making 
them. For the quakers might pretend that they 
are obliged in confcience to refofe or eofiltrovert the 
payment of thefe demands 5 and confequcntly, to 
[uellion ^nd deny the right to receive them. Mow 

i^t is the very thing the at^ meant to provide a 

/ -- fum- 
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iuimutfy tre^odyfor. The intmtion was, tlnit it 

fu<:h «afe, <;he justices JhouU make an orcfer ta 

compel .chjEOi to pay^ JJbcir afixlaTits are gener4» 

that they <c<^tivw:,ted the tide> Md that it was 

really in quefiion. Whereas by the afiidayita HiaAc 

jhy th« 5* 0M idhabitaciits, » i» very ptab that the 

fornner Qwiifrs<^fli?fc very land$ hwe^ways paid^ 

and that theie qua^ers^ who arc; the ftibjeft of this 

0rdef , hai^e no p^retceee to' fii^ute it, upon aay 

other foofiy than their ^wa ^e^end fqrujpk to pay 

M^y Remands of this nature & yrhkh tme afts ace» 

for their own eafe and adyai^age^ calculated $o 

compel them to do, in a method the moft gentle 

and convenient for themfelves, who fcruple to pay 

without compulfion. For thefe reafons, we are all 

of opinion, as to the merits of the cafe, that the 

title is not fo controverted, or fo in quefiion, as 

that the jufticcs can be precluded from jurifdiction, 

or their order be regularly and properly removed 

into any other court. And we are all of opinion 

that the rule for the certiorari having been made ab- 

folute, and the return thereto having been filed, 

ought not now to ftarid in the way and prevent our 

coming at the real juftice ^d merits of the cafe. 

For if the certiorari iffued improvidcj we can order 

it to be fuperfeded ; and the return to be taken off 

the file. And there have been feveral inftances of 

this proceeding •, one was where an order of two 

juftices was appealed from ; and before the time 

when the appeal fhould in courfe have come on at 

the feffions, a certiorari ^vfzs brought before the 

time of hearing the appeal was come ; the certiorari 

was quaflied, anci the. return taken off the file. The 

other was a certiorari to remove an indictment from 

the Old Baily : And it appearing to this court, that 

they could not give judgment, but that the feffions 

of Oyer and terminer at the Old Baily ought to do 

it i the like method was taken,' and it was fent v 

back 
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back to the court below, for them to-pronounce 
the judgment. Therefore upon this cafe, we arc 
all of opinion, that the writ of certiorari be fuper- 
feded, quia imprcvide etnanavit ; the return taken off 
the file, and the order remanded. 

His lordfhip added this hint^ to be obferved in 
future cafes of this fort, viz. That upon all or- 
ders of this kind, the great and material point 
muft be. Whether the title to the tithes was really 
in quejiiotty or noty and ought to be determined be** 
fore the certiorari ifiues. MS. cafes ip B. H. 
HiL 31 Geo. 2. Rex v. ff^akt^field &?^, > 
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A: 

Appropriation, what; ^' ' ^. Page 2 

Ancient Demefne, * ■ ■■ , ly 

Abbey Land, and Catalogue of the the Monafte- 

ries diffolved by Stat. 31 Hen. 8. 23^ 33 

Acorns, ■ 1 ,• gm 

After-catage, , ; „ ^4 

Aftermath, or Aftermowth, »■■; ■ g^ 

After pafture, ., ^ i g^ 

Agiftment, or Pafturage, U. 5^, 5^ 

Alders, ? ';, :; ^q 

Altarage, ■ i = . 59 

Apples, ■■ o i ^ . ^^ ■ ^ 

Aih, . ' ■ "" ^ » 60 

Afli Trees, ■ - i i , jg , 5o 

Barren Land, i— 17, i8> ipi ao^i 21, 22' 

Bark, ■ ^-- — . , £q 

Beans and Peafe, , ■ „ . ' 5©, 66 

Beech, »■ ■■■■■' ■■<* - rr"; "",■■ 5^ 

Bees, ■ ■ m 67 

Birch, — ~,-^ >^... ■^ 67 

Brick, j n 67^ 

Broom, ., — : — r- ■■ . i. ^^ (Jg 

Calves, '] ■ I ■ - ' ■ gg 

Catde, . 69, ,^, ,99 

l^nalk, ' , 70 

Cheefe, — , 70 

Cherries and Cherry Trees, — 7 1 

Chickens, /. 71 

(:iay, .^ — ^ , . 71 

Clover, 
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Coal, 

Colts, 

Cohunon, 

Coittpoficion tt^ what^ 

Conies, 

Copper Mill. See Mill. 

Cofts. Bill for Thirteeft Sorts of tithes, the plain- 
ttfl proves bm One fpecin d6e, und doth not 
abridge by his replication, yet the Court de- 
crnaJikilCoflig^MX^, 193 

Cuote perpetual ^ttk&ftdAAb ^ pl^tire, tftd he 
cannot -fee fbf tithes, ««*i-. I^^ 

C^ftom,'€ltfierence becwren it and prefb^tton, 36 

Jeer, , -t— 76 

DotWds^ — —— 76 

J)oves, . » - ' w ■ ■ , » 76 

, 3&ifcharge« Ste Exemption, 

• , --.--. ' E, 

Bggsf ■ ^ ^-^ * 7^> 7^^ ^H 

Elmt ■ — • — 77 

Evidence. Objedion .toat a witnefs has the Inhe- 

ritanos of ierndst in the pariA^ (in ck^ hand$ df a 

TenaM> f{Ms only «er his Credit, 1 87 

. Yaki6 of tithes to be afcertained by tht plaintiff's 

, Oath, lA^what'Cefesy -^ 188 

A Lay loipFOpriator only proved that tithes belong* 

. ed to perfeM under wimn he claimed, and fum* 

cient,. - ^ •— — 1^4 

Exception, «Uow^ for not fetttng ibrth Quantities 

and Values of tithes particularly, 190 

Exchequer, Suits therein concerning tithes, 187 

' Exemption, Meaa» of being exempted frofft pay* 

meut of tithes, — — 33, 36 

■ ■ — from tithes, how, to be bid, 188 

* ---of lands from tithes, as belonging to 

one of the greater n^onafteries, how to be laid 

^ in a bill, ■ ■ - •— -r^ 1 89 

Ejfcmption i 
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Exemption*, where a general £xem|)tion U kififtvl 
on> a partial one caoaot be admitted m sf^» 

Page 194 

Tithes of one thing cannot be a Pifcharge of tithed 
of another, jt— ^ * ' :iW^ 

£aara{u0»dbbil plic«i» tkhw inb — ^ 15 

F, r 

Fereft knd^ * " ' " ' ' ^-^ . ,16 

Fenny land, •■ ^ ' ao 

F^Sgotsi *— ^ ^ ^ " ^ J?7 

Fallow, -'-*^ •^ r** r** 78 



Fenns, -— -^ r^ — i^. r? r7^. 

Fern. See Heath. 

Fifli, . — 5i /8, 82 

Flax "-• ' UN I ■ ■ ' ■' Sz 

Foreft, — , * ■' ■■ ' ■■ -r—r* ^» 

Fowls, ' ■ ?- ^S 

Fruit, -^ •- ' — ' . ^ 8« 

Fuel — TTS H 



Furzes, 1 " ■ —". ■ 84 

Glebe, what, and whea to pay tithes,. ^a^ 23 

Gardens, -— ■ ■ ' > < ■ 84. 

Gecfe, • . — - --* r-*^ 85 

Glafs-houfe r . ■ 85 

Grafs —•■ *«• -— ^5 

Gravel, » . • ^■■' ; ,*<f 

H. 

Heath-ground, what, '^ 19 

Hafle^ ■■ ' *. •— •*- S.o 

Hay, ■ ' ' ■ *■ 86, 8^^ aofl; 

Head-land, ^ •— % 

Hemp, -. -'—*• ^ 90 

Herbage. See Agiftmeat,. Furze. 

HpUy ^. ^ - ^ 9*, 

Hpn^ii • " ■■ii r^ • i»' " '" I ■» . , ^x 
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INDEX. 

Horfei, m Page 97 

Houfesg rr r-7 — 98 

Impropriation^ what, "^ . ^ 

Impropriator, whether a Lay Impropriator muft 

let rorth his Title, — — 191 

InjunAion, to the Spiritual Court to ftay a libel for 

tithes, where z Modus is fought to be eftabliflied, 

191 
Imi-keeper, Suit in the Spiritual Court againft 

him tor tithes of the profits of his Kitchen, Sta- 

blcs> and Wine-cellar, prohibited, 6 

L. 

Lambs, ^^ — •— 9^' ^^o> 205 

Lattermatii. See Aftermath. 
Lead, — - ' ' 100 

Leafes of tithes for lives or years by Eccleliaftical 

perfons, ^' 212, 238 

Lime, - ■'■' ■ ' 100 

Limitation, the Statute of. Not pleadable to a bill 

for tithes, *■■ " ■ * 19^ 

Line. S|ee Flax. 
London, Manner of paying tithes, and the Sums 

payable by the refpcftive parilhes there, 238 
Loppings j ' ' — — 10 1 

Limitations, the Statute of, not pleadable to a bill 

for tithes, r~^, •" ^^^ 

Madder, ^ ■ loi, loi 

Maple* "■ ' " •■■ ' " Joa 

Maft, — -• 102 

MUk, 102, 105, 198, 202, 203^ 

Mill,. ' ■ 6, 10, 106, to^ 

Mines, — — — '-^ tosi" 

Modus Decimandif what; — — 4a 

muft have a reafonable Commencemeac, 4<^ 

mtift be for thrparfon's benefit, ^i 

- , Muduf 
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Mfdus muft 90t be one ttthc m tieu of anothei^^ 

Pagi 43 
muft be different in kind from the thing that 
is due, ^- ^'' -^r -r^ 44 

muft be certain, — — ^ 45, 4jr 

muft be ancient, •— «i 4? 

muft be durable, ' 49 

muft be without Interruption, 49, 

►*^ how Deftroycd, ■ ■ ' " 49 

how to be tried, if ' ' » _^ 50, 511 
Coft? of tryuig it, ■ 5« 

although a Modus be pleaded, yet QiMntittei 



and. Values muft be fet forth, 194 

where Modus void in the whole, 20a 

Monafteries. See Abbey land« 

N. 



Nurferies^ ■ - ' ' ■ ; ' ' _^ ■ IC9 



Oak, ' — 1 10 

Oiffcrings, . — — . iidi 

Orchards, ■ : i— no 

Oficrs, — r- r- rr* *»o 

P. 

Park, ' ^— i-— 16, no. Ill 

Parfon, who, -■ * *■ ■ ' x 

Parfon Impaifonec, who, ■ 2 

Parfonage, what, ' ■ 2 

Party. Bill for tithes by the Biftxop and Sequeftra- 

tor, during the Incapacity of the Incumbent 

difmified, for want of making the Incumbent a 

party — — . — 195 

Partridge, -— r-r-^ -ixt 

Pafturc. SecAgiftment. 

Pcafe, — — , -^ III 

Phcafants, ' >■■ iii' 

Pigeons, *. — r- ^^^ 

■ M — i — 112 

Plea. 



Pigs, 
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Ptau Plte ^ a dedric in Chaficnir tb tftdbHflf 

: Jlbiks^s to a bill for tithes, allowed^ Page 196 

Fcwtiaaiof tfthcsi wlu*^ ~ i^ 

art tifftr^ from titibei aimexed f» a rec- 

Picfcription,^ ^ 37t 40. -*<» 

Pfohibitioir; ProhibitioDs in Suits &r tidies^ ^96 
I what ift a ptotasbition, and when x» be 

granted, • ■ ' — *9^ 

ntabic fx debito JiufticU^ *9f 

eking out of^ the I>k>ccie» 4K>)t 

i«.r!i^ a'^idtt^ubels ibr tithes, upon denial «f 

be a Vicarage, « ffttihibitioa granted, %% x 

tohibkian if -the Suggeflion be £ilfe. 

Quarries, > — 16, 112 

Quakers. Tid«s to be recovered before Juftioef 

of the peace, ^" - i i7h ^'*- 

R. 

Riikings, — - ~ ^^^ 

' . . s. 

Salt, i— — — 1X1 

Sheep, — p-?- «M» 11* 

Ship. Sec Fifli. 

Slate, — - ^-^ "ft 

Statutes, ®lz. 13 £rf^. A 4. -- >49 

— — 9£i;«,a.' j(f. i.v. I. •*■*- i»5i 

18 Ed. 3. ^. 3. €. 7. — — -* >S« 
I Ricb.i. e. 13. " • ■■• *5* 

2j Hen. S. e. 20. i5J»'i54»»5^ 

3 1 Hen.- 8; f. 1 3. •>— 24, 

^2 Him. 6. c.y. ■ iSf* »5^f J59» »^^ 

a £</. 6. c. 13- 13> I4» »7» i*> »43» »°' 
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